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IHOCTAHOBJIEHHUE

MJIEHYMA BEPXOBHOTI'O CYIA
POCCUHNCKOU ®EJEPALIUU

No

r. MockBa 2019

O npuMeHeHMH YacTH YeTBepToii ['paxkaanckoro koaexkca
Poccuiickon ®denepanuu

B wmemsix obecrnieueHuss MOpaBUIBHOTO U €AUHOOOPA3HOrO pa3pelieHus
cyaaMu ClIOpoB 00 OXpaHe W 3allUTe€ WHTEIUICKTyalbHbIX mpaB [linenym
BepxoBnoro Cyma Poccuiickoii ®epepaiuu, pyKOBOACTBYSICH cTarbeil 126
Konctutynun Poccuiickonn @enepanun, crarbamMu 2 u S DeaepanbHOTO
KOHCTUTYITMOHHOTO 3aKkoHa oT 5 ¢eBpanst 2014 roga Ne 3-OK3
«O BepxoBuoMm Cyne Poccuiickoit denepanyn», NOCTAHOBISAET AaTh CIECIYIONIUE
pa3bsICHEHUA.

O6mme nmosoxenus. [lpoueccyajbHbie BOPOCHI.
Bomnpocsl xeiicTBus yacTu yeTBepToii ['pakaanckoro kogexkca
Poccuiickoit @enepanuu BO BpeMEHHU

1. [IpaBoBO€ peryiaupoBaHue OTHOIICHHM B cdepe HHTEIJIEKTyalbHOMN
cobctBernHOCTH B Poccuiickoii Denepanuu OCyIIeCTBISETCS B COOTBETCTBUN
¢ Koncturynueit Poccuiickoit denepanuu, oOmeNnpu3HaHHBIMHU
MNPUHIMIIAMA W HOPMAaMHU MEXIAYHApPOJHOIO0 MpaBa U MEXIYHAPOIHBIMU
norosopamu Poccuiickonn @enepaunu, SBISIOIIAMUCA B COOTBETCTBUU C
yacteto 4 crtateu 15 Konctutryumm Poccuiickoit denepannv COCTaBHOM
4acTel0 NpaBoBOW cucrembl Poccuiickon @Penepanun, [paxkaaHckum
konekcoMm Poccuiickoit @enepauun (nanee — ['K P®), nHbiMU 3aKOHAMU U
JIPYTUMH MPAaBOBBIMU aKTaMHU 00 MHTEJUIEKTYyaIbHBIX IIpaBax.

K uncny mexayHaponHbeix J10oroBopoB Poccuiickoit @enepaunu B cdepe

WHTEJUIEKTYaIbHOU COOCTBEHHOCTH, B YaCTHOCTU, OTHOCSTCS:
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bepHCkass KOHBEHUMS IO OXpaHE JUTEPATYpPHBIX M XYI0XKECTBEHHBIX
npousBenenuit (bepn, 9 centadps 1886 roma, nepecmorpena B Ilaprxke 24 urons
1971 rona u usmenena 2 okta0ps 1979 roga) — Bcrynwiia B cuity 11st Poccuiickoi
®eneparuu 13 mapra 1995 rona;

Bcemupnas xonBeHius o0 aBropckom npase (JKenesa, 6 ceHTAOpsI
1952 rona, nepecmotpena B [lapuxke 24 uronsa 1971 rona) — BcTynuiia B CHILy JUIs
Poccuiickoit ®enepanun 9 mapra 1995 ropa;

KonBeHlMsi 0 pacnpocCTpaHEHUHM HECYIIMX MPOrpaMMbl CUTHAJOB,
nepenaBaeMbix yepes cnyTHUkH (bproccens, 21 Mag 1974 rona) — BcTynuiia B CUITy
st CCCP 20 suBapst 1989 rona;

HoroBop BcemupHO# opraHu3anyuyd WHTEUIEKTYalIbHOW COOCTBEHHOCTH TIO
aBTopckoMy mpaBy (JKeneBa, 20 aexaOpst 1996 roma) — BCTynuia B CUly ISt
Poccutickoit deneparuu 5 pepans 2009 rona;

MexnyHapoaHass KOHBEHIUA 00 OXpaHe MNpaB HUCHOJHUTENECH,
U3rOTOBUTENEH (hOHOTpAMM U BelIaTeIbHBIX opranu3anuii (Pum, 26 oktsaops
1961 roga) — Bctynuiia B cuiy 1uist Poccuiickoit @eaepaunn 26 mast 2003 rona;

Mappakenickuid J0roBop 00 OOJErdeHuu JOCTyNa CJEeNbIX H JHI[ C
HAapYUIEHUSIMH 3pEHHUS HJIM HHBIMU OTPAaHUYEHHBIMH CHOCOOHOCTSAMH
BOCIPUHUMATh IEYATHYI0 HMHMOPMALMIO K OMyOIMKOBAHHBIM MPOU3BEIACHHIM
(Mappaxemnt, 27 utonst 2013 roga) — Bcrynuin B cuiy it Poccutickoit denepanuu
8 masa 2018 roxa;

KonBeHnmuss 00 oxpaHe HWHTEpPECOB MPOU3BOAMTENEH (OHOTpAMM OT
HE3aKOHHOTO BOCIpon3BocTBa X GoHorpamm (XKenesa, 29 okts6pst 1971 rona) —
BcTynuiia B cuity Juist Poccutickoit @enepanuu 13 mapra 1995 roaa;

JloroBop BcemmupHO# opraHu3anuyd WHTEUICKTYaIbHOW COOCTBEHHOCTH TIO
ucnosHeHusaM u ponorpammam (PKenesa, 20 nexabps 1996 roga) — BCTynuit B CHITY
st Poceutickont @enepanuu S5 depaist 2009 roaa;

[Tapuxkckass KOHBEHIIMS IO OXpaHE MPOMBIILICHHON COOCTBEHHOCTH
(ITapmx, 20 mapra 1883 rona; nanee — [lapuxckas KOHBEHIMA) — BCTYIIHIIA B CUAITY
st CCCP 1 urons 1965 rona;

Cornamenue 00 YyYpeXJACHUH MEXKIYHApOIHON KiIaccuPUKALUU
IPOMBIIIIEHHBIX 00pa3ioB (JlokapHo, 8 okTs0ps 1968 roga) — BCTynuiio B CHITy
st CCCP 15 nexabpst 1972 rona;

JloroBop o nareHTHOW koomnepauuu (Bammuurron, 19 urons 1970 roga) —
Berynua B cuity miia CCCP 29 mapra 1978 rona;

Cornamenne o MexayHapoaHoi nareHTHoU knaccudukanuu (CtpacOypr,
24 mapta 1971 ropa) — Bctynuio B cuity At CCCP 3 okta0ps 1976 roaa;

Bynanemrckuii JOroBop 0 MEXIyHapOJHOM MPHU3HAHUM JIETIOHHUPOBAHUS
MHUKpPOOPraHU3MOB JUIsl 1iefiel nateHTHoM nponenypsl (bynanemrt, 28 anpens
1977 roga) — Bctynui B cuiy 11t CCCP 22 anpens 1981 roaa;

EBpasuiickasi narentHas koHBeHuus (MockBa, 9 centsiops 1994 roma) —
BCcTynuia B cuity st Poccutickoit @eaeparuu 27 ceHTs1i6pst 1995 rona;

JKenepcknii akT ['aarckoro commameHuss O MEXKIYHapOIHOM PETMCTpanuu
POMBIIIIEHHBIX 00pa3ioB (XKenesa, 2 uronst 1999 roma) — BCTynui B cuity Juist
Poccuiickoit denepannu 28 dhepanst 2018 roaa;



JloroBop o marentHoMm mpaBe (XKeneBa, 1 urons 2000 roma) — BCTynmwii B
cuny 1ist Poccuiickoit @enepanuu 12 aBrycra 2009 roga;

MexayHapoHasi KOHBEHIUS IO OXpaHe HOBBIX copToB pactenuit ([lapux,

2 nexabps 1961 roma, nmepecmorpena B XKenese 10 HosiOpst 1972 roma, 23 okTa0Ops
1978 rona u 19 mapra 1991 rona) — Bctynuiia B cuny st Poccuiickoin denepaunu
24 anpens 1998 rona;

Manpuackoe cornameHue O MEXIYHApOAHOM PpETHCTPAllMM 3HAKOB
(Manpun, 14 anpens 1891 rona) — Berynumno B cuity aiist CCCP 1 urons 1976 rona;

Cornamenre o MexayHapoaHOW KiacCU(UKALMK TOBAPOB M YCIyT HJs
peructpauuu 3HakoB (Huima, 15 urons 1957 roga) — BCTynmwiio B CHILy IS
Poccuiickoit deneparuu 25 nexadbps 1991 rona;

HoroBop 00 oxpane onumnuiickoro cumboda (Haitpoou, 26 ceHTs10ps
1981 roga) — Betynui B cuny it CCCP 17 anpens 1986 roaa;

[Iporokosn k MaipucKoMy CONIALIEHUIO O MEXIYHApOJAHOM PErMCTpalvuu
3HakoB (Maapun, wuionb 1989 roma) — BeTtymwin B cuiny s Poccuiickoi
®eneparuu 10 nronsa 1997 ropa;

CuHranypckuit I0roBop 0 3aKOHax 1Mo ToBapHbIM 3HakaMm (CuHramyp,

27 mapta 2006 roga) — Berynui B cuity s Poccuiickoit @enepanuu 18 nexadps
2009 rona;

Kongennus, yupexnaatomas Becemupnyro Opranuzanuio MHTennekryaibHON
Co6ctBennoctu (Ctokronbm, 14 utons 1967 ropa) — Berynuna B cuity aiust CCCP
24 uronst 1970 rona;

CornameHue Mo TOProBbIM AaCMEKTAaM IMpaB HHTEJJIEKTyaJlbHOU
cooctBennoctu (TPUIIC) (Mappakem, 15 anpens 1994 roga) — BCTynuiio B CHity
s Poccuiickoit @eneparun 22 aBrycra 2012 roga u IIpotokon 06 m3MeHeHUn
Cornamienusi 0 TOProBBIM AacleKTaM IpaB HMHTEIUIEKTYyallbHOW COOCTBEHHOCTH
(TPUIIC) (Kenesa, 6 nekadbps 2005 roma) — BcTymwi B cuiy juisi Poccuiickoit
®enepanuu 22 cenrsaops 2017 roaa;

Horosop o EBpasuiickoM skoHOMUYECKOM coro3e (Actana, 29 mas
2014 rona) — Bctynuna B cuity aiist Poccutickoit @eaeparuu 1 ssuaps 2015 roga.

2. K OTHOLIEHHSIM, CBA3aHHBIM C BO3HUKHOBEHHEM, II€PEXOJIOM U

MPEAOCTABIEHUEM, IPEKPALIEHUEM, TOPSAJIKOM OCYIIECTBIICHHUS, 3aIIUTON MPaB
Ha pE3yJbTaTbl WHTEJUIEKTYaJbHON JESATENbHOCTH U MPUPABHEHHBIE K HUM
CpEICTBAa WHAMBUIYAIN3AlUU HOPUAMYECKUX JIML, TOBAPOB, padOT, yCIyr H
npeanpusiTUil (najiee — CpeAcTBa HMHAMBHIYyalW3alMH), MHOAJEKAT
IIPUMEHEHUIO TOJIOKEHUS YacTel NepBoil, BTopou, Tpetbeil [ K PO, ecnu nHOE
psAMO HE IpeAycMOTpeHO 4yacTbio yerBepToi 'K PO n ecnu ux npuMeHeHue
HE MPOTUBOPEYUT CYIIECTBY OTHOIIECHWH, YPEryIUPOBAHHBIX JAHHOW YacThIO
['K PO.

3. B cOOTBETCTBUM C MOJIOKEHUSIMH 4YacTU 3 cTarbu 22 [pakaaHCKOrO
nporeccyaibHoro koaekca Poccuiickoit @enepanuu (nanee — ['TIK PD) cynbr
oOuiel HOPUCAMKIMU pPAacCMAaTPUBAIOT Jella, CBSI3aHHbIE C IMPUMEHEHHEM
nosiokeHur dactu yetsepror [' K PO, 3a mckmroueHueM ciryyaes, Korna Aena
ATOW KaTEeropuH B COOTBETCTBUU C (he/iepaibHbIM KOHCTUTYITMOHHBIM 3aKOHOM
U deaepanbHBIMU 3aKOHAMU PaccMaTpUBaIOTCs apOUTPaKHBIMU CyJaMHU.
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B wactHOCTH, HaHHbBIE Aena, MO 00IEeMy MpaBUITY, TOAJIEKAT PACCMOTPEHUIO
B cyle OOIIel IOPUCAUKIINU, €CIIM CTOPOHOW B CIOpE SBJISETCS TPaxJAaHUH, HE
UMEIOIIUI cTaTyca MHAMBHUAYAJIbHOIO NPEANPUHUMATEIS, WU TPaXAaHUH, XOTA U
MMEIOLINI CTaTyC WHAMBHUAYAIBHOTO MPEANPUHUMATENS, HO JIeJ0 BO30YKIECHO HE
B CBSI3U C OCYLIECTBJICHUEM UM MPEANPUHUMATEIbCKONW NEATENIbHOCTU (TIyHKT 1
yactu 1 crateu 22 ['TIK PO).

Crnopsl 0 TOM, KTO SBISIETCSA AaBTOPOM pe3yJbTara HHTEIUIEKTyaJIbHOU
JeSITETLHOCTH, PACCMATPUBAIOTCS CyJlaMU OOIIEH FIOPUCAUKIIMU KaK HE CBSI3aHHbIC
C OCYLIECTBIEHUEM NPEANPUHUMATEIBCKON U HHOU DBKOHOMHUYECKOU
JESITEeIbHOCTH, 32 MCKIIIOYEHHEM CIIOpPOB 00 aBTOPCTBE M300PETEHUM, MOJE3HBIX
MOJIeJIeH, MPOMBIIUICHHBIX 00pa3lloB, CENEKIIMOHHBIX TOCTHUXEHHH M CEKPETOB
POU3BOJICTBA (HOY-Xay), KOTOPBIE C YYETOM MOANYHKTa 5 MyHKTa 1,
a63ara Broporo myHkra 2 cratbu 1398, tmaB 73 u 75 'K P®, mynkra 6 gactu 6
cratb 27, ab63ama mnsaToro mnyHkta 2 yactu 4 crarbu 34 ApOuUTpaxxHOTO
nporueccyanbHoro koaekca Poccuiickoit @enepanuu (nanee — AIIK PD) noacynusl
Cyny 1o MHTEJUIEKTyalbHbIM [IPaBaM B KAYECTBE Cy/a NEepBOM MHCTAHLIUH.

Cnopsl 00 ompeneneHUU pa3Mepa BO3HATPAXKIACHUS aBTOPOB (COABTOPOB)
OTHECEHBI K KOMIIETEHIIMU CYA0B 001 FOPUCIUKIUY.

4. Cyn, paccMaTpHUBalOLIMA CHOPBI O 3aUIUTE MHTEJUIEKTYaJIbHBIX MPaB, B

TOM YHCIIE JieJla O HapyLICHUSX MHTEJUICKTYaJlbHbIX IPaB Ha pPE3YJIbTaThl
WHTEJUJIEKTYaIbHON JEATEIbHOCTH U HAa HAUMEHOBAHUS MECT IPOUCXOKICHUS
TOBAapOB, O HApyWIEHHWM IIpaBa NPEXIAECNOJIb30BAaHUI MU IpaBa
MOCJICNIONb30BaHUsA, CIOPbl O PACHOPSIKEHUM HCKIIOUUTEIbHBIM IIPABOM,
OTIpEeeIIIeTCs] UCXO/Sl U3 CYOBEKTHOIO COCTaBa YYaCTHUKOB CIIOPA U XapakKTepa
CIIOPHBIX ITPABOOTHOLIEHUH, €CJIM NHOE HE YCTAHOBIICHO 3aAKOHOM.

WNHoe ycTaHOBIIEHO JUIs A€ 110 CIIOpaM O 3allUTe UHTEIUIEKTYaJbHbIX IIPaB C
y4acTHEM OpTaHHM3alUld, OCYLIECTBISAIONINX KOJUIEKTUBHOE YIIPAaBJICHUE
ABTOPCKMMHM M CMEXHBIMU IPABaMHU, KOTOPbIE B CWIIY IIyHKTa 6 yactu 6 crarsu 27
AIIK P® nojiexxar pacCMOTPEHHUIO apOUTPaKHBIMU CyJlaMU HE3aBHCHMO OT TOTO,
BBICTYMAE€T TaKas OpraHu3auus B cylae OT HMMEHU mpaBoobiagarenei
(fOpUAMYECKUX JUL, UHAUBUIYAIbHBIX NPEANPUHUMATENCH WM TpaxJaaH, HE
SBJISIFOLLIUXCS. MHIMBUAYAJIbHBIMY MPEINPUHUMATENISIMU) WK OT CBOETO UMEHMU.

HesaBucuMo 0T CyOBEKTHOTO COCTaBa JUI, Y4YacTBYIOUIMX B Jelie, B
apOUTpaXHBIX Ccydax IMOJJIEXAT PAacCCMOTPEHHUIO CIHOPBl O CPEACTBAX
WHAUBUAYyaTu3aluu (3a HMCKIIYEHHUEM CIOpPOB O HAWMEHOBAHHUAX MECT
IPOUCXOKJIEHHUs ToBapoB). K Takum cropaM He OTHOCSITCA, B YaCTHOCTH, CIIOPBI,
CBSA3aHHBIE C NMPUMEHEHUWEM 3aKOHOAATENIbCTBA O 3alIUTE IpaB IMOTpeOUTENEH,
CIIOPBI O HACJIEIOBAHUHU U CIIOPHI O pa3fiesie 00IIero UMYIIECTBA CYTPYTOB.

5. I'paxnaHckue pena, BO3HHUKAKOIIME W3 OTHOLIEHWM MO CO3JAaHUI0 H

WCIIOJIb30BAHUIO PE3YJIBTaTOB MHTEIUIEKTYAJIbHOW JEATEIBHOCTH, OTHECEHHBIE
K KOMIIETCHIIMM CYIOB OOIIEH FOPUCIUKIINU, PACCMATPUBAIOTCS pPaliOHHBIM
CyIOM B KauecTBE Cylda IEPBOM HWHCTAHIHHM, 34 HCKIIYECHUEM eI,
npenycMoTpeHHbix cratbern 26 ['TIK P®. [lena nanHOM Kareropum HE
MOJICYAHBI MUPOBOMY cynbe (yHKT 5 yactu 1 crareu 23 ['TIK PO).



6. Jlenma, cBsI3aHHBIE C 3aIUTON aBTOPCKUX U (MJIM) CMEXHBIX IpaB (KpoMme
npaB Ha Qororpapuueckue NPOU3BEACHUS U IPOU3BEICHUS, MOIYUYCHHbIE
cnocobaMu, aHanorM4YHBIMU ¢oTorpaduu) B MHOOPMALHMOHHO-
TEJIEKOMMYHUKALIMOHHBIX CETSAX, B TOM 4ucie B ceTH «/HTepHEeT» (BKIIIOYas
Jiejla 0 MCKaM ¢ TpeOOBaHMAMM O NPUMEHEHUHU CIIOCOOOB 3aIMTHI U MEp
OTBETCTBEHHOCTH, MPEAYCMOTPEHHBIX cTarbsimu 1250, 1252, 1253, 1301 mn
1311 T'K P®), no xotopsiM MOCKOBCKMM TOPOJICKUM CYAOM Ha Aary MOJa4u
MCKOBOT'O 3asiBJIE€HUs IPHUHATBI MU HE OTMEHEHBI IPEIABAPUTEIbHBIC
obecneunTenbubie Mepbl (ctaths 1441 T'TIK P®), paccmarpuBarorcs
MOCKOBCKMM TOpPOACKHMM CYAOM B KadeCTBE Cylda IIEpBOM WHCTAHLUHMHU
HE3aBHCHUMO OT CyOBbEKTHOI'O COCTaBa YYACTHUKOB CIIOPHBIX MTPABOOTHOLIEHUH,
a Takke oT xapakrtepa cmnopa (dacth 3 ctatbu 26 I'TIK P®, cratesa 28 AIIK
PO).

B ciyuae ecnu B CBS3M ¢ HapyIlIEHUEM aBTOPCKHUX U (MJIM) CMEKHBIX TIPaB B
UH(GOPMAIIMOHHO-TEIEKOMMYHUKAIMOHHBIX CETAX, B TOM 4YHUCJIE€ B CETH
«MHTEepHETY, NpeaBapUTENIbHBIE 00eCTIeUnTENbHBIE MEPHI MOCKOBCKUM FOPOJCKHM
CY/IOM OTMEHEHBI WU HE NPUHUMAIINCH, CYll, KOTOPOMY HAaJJIEKUT paccCMaTpUBaTh
TaKO€ JIeJI0, ONpeieieTCs M0 OOUIUM IPaBUIIaM.

Ecnu nmuno oOparwiock B cyd oOHIEH IOPUCAMKLIMKA C UCKOM B CBSI3H C
HAapyUIeHHWEM aBTOPCKUX M (MJH) CMEXHBIX NpaB B HHPOpPMAIMOHHO-
TEJIEKOMMYHUKAIIMOHHBIX CETSIX, B TOM 4Kclie B ceTH «IHTepHET», U HE COOOIINIIO
CyAy, IPUHABIIEMY TAKOW UCK K CBOEMY IIPOM3BOACTBY, O NMPUHATUU MOCKOBCKUM
TOPOJICKMM CY/IOM IpEJIBAPUTENbHBIX O0ECHEUUTENbHBIX MEp, KOTOpbIE Ha JaTy
NOJJauld HMCKOBOTO 3asBIICHUSI HE ObUIM OTMEHEHBI, JIEJI0 MOJUISKUT IMepeaaye Ha
paccmoTpeHrne MOCKOBCKOTO TOPOJICKOTO Cyla Ha OCHOBAaHHWM NMyHKTAa 3 4acTu 2
cratby 33 ['TIK P®. Ecnu nuio oOpaTuiioch ¢ TAKUM HCKOM B apOUTPaKHBIN CY/I,
MCKOBOE 3asiBJICHUE MOJICKUT OCTABICHUIO 0€3 pacCMOTPEHHUs MPUMEHUTEIBHO K
npaBuwiaM nyHkta 1 gactu 1 craren 148 AIIK P®. Ilocne BcTyruieHHs B CHILY
O®enepanbHoro 3akoHa or 28 Hos6ps 2018 roma Ne 451-®3 «O BHeceHuu
U3MEHEHU B OTJIEIbHBIE 3aKOHOAATeNIbHbIE aKkThl Poccuiickont denepanuny» (nanee
— OepaepanbHbiil 3ak0oH Ne 451-D3)  apOuTpakHbI Cyld B yKa3aHHOM Ciyyae
nepenaaer aea0 B MOCKOBCKUN TOPOJACKOM Cyl Ha OCHOBaHWMU 4actu 4 crtatbu 39
AIIK P®. CyneOHble U3IepKKU MPU 3TOM B3BICKMBAIOTCA C UCTHA (YacTh 4 cTaThbu
1 TTIK P®, ctates 111 AIIK PD).

[Tocne Havana AesTENbHOCTH aNe/UISIIMOHHBIX CY/10B 001IeH IOPUCAUKIIIY U
KaCCallMOHHBIX CYAOB OOIel IOPUCIUKIMKA MEPECMOTP B alEUISILIMOHHOM H
KAaCCALlMOHHOM MOPSAKE CYIeOHBIX MOCTAaHOBJIEHHH MOCKOBCKOIO TOpPOICKOIO
CyZla, BBIHECEHHBIX IO JIeJIaM 3TOM KaTeropuu, OCYIIECTBIISIETCS COOTBETCTBEHHO
[lepBbIM aneyIIUMOHHBIM CYJIOM OOIIEH OpPUCAUKIUU U BTOpbIM KaccallMOHHBIM
cynom obmielt ropucaukuuu (ctateu 191 u 192 @enepanbHOr0 KOHCTUTYIIHOHHOTO
3akoHa oT 31 mekabpst 1996 roma Ne 1-OK3 «O cynebnoit cucreme Poccuiickoit
®denepannmny, ctatbu 231 n 239 @eaepanbHOr0 KOHCTUTYIIUOHHOTO 3aKOHA
ot 7 despans 2011 roma Ne 1-OK3 «O cynax ob1ieit FopucIuKInm).

7. Jdema mo cmopaM O 3aU[UTE€ HHTENJIEKTYaJlbHBIX IIpas,

paccMaTpuBaeMble apOUTPaXHBIMH CyJaMH, 3a HCKIIOYEHHEM Jel,
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nofacyaHbix Cyoy 1O MHTEIUIEKTyallbHBIM IPaBaM B KadecCTBE cyla IMEpPBOM
MHCTAHIMM, TOJJIEKAT PACCMOTPEHUIO apOUTPAXKHBIMU CylaMH CyOBEKTOB
Poccuiickoii @enepauyuu B KayecTBE CYAOB IIEPBOM HMHCTAHIMU C YYETOM
oOmmx npasui noacyaHoctu aen (cratbsa 34 AIIK PO).

[lepecmoTp B mopsiAke ameUISIMOHHOTO IPOU3BOJCTBA CYNEOHBIX aKTOB
apOUTpaXHBIX CyHOB CyObekTOB Poccuiickoit ®deaepanuu Mo TakuM Jejiam
OCYIIECTBIIACTCA apOUTPaKHBIMU aNeUIALIMOHHBIMU CYIaMU.

[TlepecMoTp B mOpsiiKE KacCAlMOHHOTO IPOU3BOJCTBA CYJAEOHBIX aKTOB
apOUTpaXXHBIX CYIOB CyObeKkTOB Poccuiickoit denepanuu U apOUTPaKHBIX
aneJUIIMUOHHBIX CYJOB 1O TakuM penam ocymectBiasiercs Cyaom 1o
MHTEJUIEKTYaJlbHBIM IIpaBaM. B TakoMm e MNOpsAJKE pacCMaTpUBAIOTCS
KacCallMOHHBIE kalo0bl MO JejiaM, B KOTOPBIX OJHO W3 3asBICHHBIX TPEOOBAHMIA
KacaJoCh 3aIINUThI NHTEJJIEKTYaJIbHbIX MPAB.

Kaccannonnsle jkanoObl Ha Takue CyAeOHBIC aKThl IOAAIOTCS B OOIIEM
nopsjke, npegycMorpeHHoM crarbeit 275 AIIK PO. [1pu sTom apOuTpakHslii cy/,
NPUHSABIIMN pELIEHWEe MO JelIy O 3alllUT€ HWHTEUIEKTyalbHBIX IpaB, 00s3aH
HalpaBUTh KacCallMOHHYIO *anody BMecTe ¢ AesnoM B Cyll M0 MHTEUIEKTyalIbHbIM
npaBaM BHE 3aBUCUMOCTH OT TOrO, KakoW apOMUTpa)KHbIM CyJ yKa3aH CaMHM
3asBUTENIEM B Ka4eCTBE Cy/a, B KOTOPBIN MOJAETCs KacCallMOHHas kajoba (TyHKT 1
yactu 2 ctatbu 277 AIIK PO).

[lepecMOTp B MOpsAKE KAaCCAlMOHHOTO MPOM3BOACTBA CYyAE€OHBIX aKTOB IO
JIelaM O HECOCTOSITENIbBHOCTH (OAHKPOTCTBE), HAJIOTOBBIM CIOpaM, a TaKXe I10
JienaM, pacCMOTPEeHHBIM 1o mpaBwiiaM riasel 28! AIIK P®, naxe ecnu B xone ux
paccMOTpEHHUsS pacCMATPHUBAJIUCh TE€ HIHW HHBIE BONPOCH 3aLUTHI
MHTEJUIEKTYaJIbHBIX IPaB, OCYIIECTBISETCA B OOLIEM MOpSAKE apOUTPaKHBIMHU
Cy/laMH OKpYTOB.

B cnyuae ecaum mno pemeHHr0 apOUTpa)XHOTO Ccyaa, MMOJJIeKAUEMY
MIEPECMOTPY B KaccaMOHHOM Tmopsiike CylIoM IO MHTEIUIEKTyaJlbHBIM IIpaBaM,
KaccallMOHHas jkajio0a BMECTE C JEJIOM IOCTyNWIa B MHOM apOUTpakKHbIN Cyq
KaCCalMOHHOW HWHCTAHIMU, TAaKOW apOUTPaXHBI Cyd NPUMEHUTEIBHO K
nonioxkeHussM crarbl 39 AIIK P® nepenmaer ee nmo moacynHoctu B Cyn 1o
MHTEJUIEKTYyaIbHBIM IIPABaM.

B canywae noctymnenus B Cyn IO HMHTENJIEKTYyaJbHBIM IIpaBaM
KaCCALlMOHHOM ka00bl BMECTE C JEJIOM IO PELIECHUIO, MOJIEKAIIEMY [IEPECMOTPY
B KacCallUOHHOM IMOpsJAKe apOuTpaxHbIM cygoM okpyra, Cyn mo
UHTEJJIEKTyalbHbIM IIpaBaM MEPENACT €€ B COOTBETCTBYIOIIHMU CyH IO
MOJICYAHOCTH MPUMEHHUTENBHO K MOJIOKeHUAM ctatbu 39 AIIK PO.

Paccmorpenne CynoM 1O HMHTEJUIEKTYyaJIbHBIM IIpaBaM B KadyeCTBE Cyna
KaCCalMOHHOM HWHCTAHLUWHU JE€J O 3allUTE HHTEJJIEKTyaJbHBIX IpaB,
PAaCCMOTPEHHBIX apOUTpPaXHBIMH CyldamMHu CyObekToB Poccuiickoit ®Denepanuu,
apOUTPAKHBIMM  ANEeJUBSIIUOHHBIMU  CYJIlaMH, OCYLIECTBIISIETCS KOJUJIETHAJIbHBIM
coctaBoM cyaei (dacte 1 crarbu 284 AIIK P®), a me mpesunuymom Cyna mo
VMHTEJJIEKTYaJIbHBIM IIPaBaM.

8. B cunmy nyHktoB 1 u 2 crarbu 434 ®enepalibHOTO KOHCTUTYLIHOHHOIO

3akoHa oT 28 ampens 1995 roma Ne 1-OK3 «OO6 apOuTpaxkHbIX cyaax B
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Poccuiickoit @enepanuny» (ganee — 3akoH 00 apOUTpakKHBIX CyJax), MyHKTa 6
yactu 6 crtarbu 27, crarbu 29 AIIK P® apbutpaxkHbiMu cynamu
paccMarpuBaroTCa Jela, ykaszanHele B 4yactu 4 crarbu 34 AIIK PO,
HE3aBUCUMO OT CyObEKTHOI'O COCTaBa YYACTHUKOB CHIOPHBIX MPABOOTHOIIICHUIA.
CootBerctByromue naena noacyaHbl Cyny MO MHTEIUIEKTyalbHbIM IpaBaM B
KaueCTBE Cy/1a IEPBOM MHCTAHIINM.

C ydetoM mosioxkeHu# ab3ana TpeThero mnyHkra 2 yactv 4 crareu 34 ATIK PO,
nyHkTa 15 crateu 4 u cratbu 144 @enepanbHOro 3akoHa oT 26 urons 2006 rona
Ne 135-@3 «O 3amure KoHKypeHIuu» (nanee — denepanbHbiil 3akoH «O 3amuTe
KoHKypeHin») Cya 1O HMHTEIUICKTyallbHBIM TIpaBaM paccMaTpuBaeT Jena o0
OCHapvBaHUM pEIICHU (eaepalibHOTO (TEPPUTOPHAIBHOTO) aHTUMOHOMOIBLHOTO
opraHa o0 MPU3HAHUU HEIOOPOCOBECTHOW KOHKYPEHIIMEH NEUCTBUMN, CBS3aHHBIX C
MpUOOpPETEHNUEM UCKITIOYUTEIIFHOTO TIpaBa Ha CPEACTBA MHANBUIYaTU3AIIHH.

Ucxons u3 yactu 8 crarbu 44, cratbu 48 DenepainbHOrO 3akoHa «O 3ammTe
KOHKYPEHIIUW» TOMY K€ CyIy TMOJACYAHBI Jena o0 OcCMapuBaHUU PEIICHUN
AHTUMOHOIIOJIBHBIX OPTaHOB 00 OTKa3e B BO30YXKJIEHHHU M O MPEKPAIICHUH JIelia O
NpU3HAHUK HEZOOPOCOBECTHOW KOHKYpPEHUHMEH JeWCTBUH, CBA3AaHHBIX C
pUOOPETEHUEM UCKIIFOUUTENILHOTO MpaBa Ha CPEICTBA MHIUBHIyaIHU3aIUH.

Jlena mo cmopaM O HOpPHU3HAHUU CYIOM aKTOM HeZ0O0pOCOBECTHOM
KOHKYPEHIIMU JCHCTBHI TMpaBooOiiaarenisi, CBA3AHHBIX C MPEIOCTaBICHUEM
NpaBoBOW OXpaHBl TOBapHOMY 3HaKy, Takxe mnoacyaHsl Cyay mo
MHTEJJIEKTYaJIbHbIM IIpaBaM B Ka4e€CTBE Cy/la MEpPBOM MHCTAHIIUM HA OCHOBaHUU
nyHkTa 2 yactu 4 crarbu 34 AIIK P®, nockonbKy pemieHue cyia 1o TakoMmy JAeiy
ABISIETCA B Ccwily noamyHkra 7 myHkta 2 crarbu 1512 'K P® ocHoBanuem
MPU3HAHUS HEJIEUCTBUTEIbHBIM MPEJOCTABICHHUS MPABOBOM OXpaHbl TOBAPHOMY
3HaKYy.

9. Tlo cmbicny nyHkrta 6 yactu 6 ctareu 27, cratbu 29 AIIK P®, nyHkTOB

1 u 2 crarbu 434 3akoHa 00 apOMTpPaxKHBIX Cylax B UX B3aUMOCBS3H C
nonoxeHussMu cratbu 1069 'K PO Cynom no MHTENNIEKTyalbHbIM ITpaBaM B
Ka4eCTBE CyJa NEPBOM HMHCTAHUMHM PACCMaTpPUBAIOTCA JAENa IO CHOpaM O
BO3MEIICHUU BpeAa, MPUUMHEHHOTO MPU3HAHHBIMU HE COOTBETCTBYIOIIMMH
MHOMY HOPMAaTHBHOMY IMPaBOBOMY akKTy, HMelomeMy OOJIbIIYO
IOPUANYECKYIO CUITY, U HE ICHCTBYIOIIMMHU MOJHOCTHIO UJIA B YaCTH:

HOPMAaTUBHBIMU TPAaBOBBIMU aKTaMH OPTaHOB BIIACTU B c(epe MATCHTHBIX
IpaB U MPaB HAa CEJICKIMOHHBIE TOCTHKEHUS, MPaBa Ha TOMOJIOTMU UHTErPAJIbHBIX
MHUKpPOCXEM, IpaBa Ha CEKpPeThl MPOU3BOACTBAa (HOy-Xay), MpaBa Ha CpPEACTBa
WHAUBUAYAIN3AallMA, [paBa MCIOJIb30BAHUSA PE3YyJIbTAaTOB HHTEIECKTYaIbHOU
NEATEIIbHOCTH B COCTABE €IMHON TEXHOJIOTHH;

aktamMu (deaepalibHBIX OpPTaHOB HCIOJHUTEIbHOM BJIacTH B cdepe
MaTEHTHBIX TMPaB W MpaB HA CEJNECKIMOHHBIEC JOCTUXKEHHMS, MpaBa Ha TOIOJOTUU
MHTETrPaJbHBIX MUKPOCXEM, IIpaBa Ha CEKPEThI MPOU3BOACTBA (HOY-Xay), MpaBa Ha
CpeacTBa MHIMBUAYAJMU3AllMU, NpaBa MCMNOJb30BAHUS pPE3YJIbTATOB
MHTEJJIEKTYaJIbHON JEATEIbHOCTH B COCTABE €IUHON TEXHOJOTHH, COJAEPKAITUMU
Pa3bsACHEHUS 3aKOHOATEILCTBA U 00JIaIal0IIMMKU HOPMAaTUBHBIMU CBOWCTBAMH;



HEHOPMATHUBHBIMU TIPAaBOBBIMU aKTaMH, PEUICHUSIMU U JACUCTBUSIMU
(6e3nericTBueM) ¢deaepalbHOTO OpraHa HUCHOJHUTEIbHOW BIACTU IO
UHTEJUICKTYyalbHOM COOCTBEHHOCTH, (eAepaIbHOro oOpraHa MCIOJHUTEIbHON
BJIACTU MO CEJICKIMOHHBIM JOCTHKEHUSIM M HMX JOJDKHOCTHBIX JIMI[, OPraHOB,
ynonHoMouyeHHbIX [IpaButensctBoM Poccuiickon @enepanuu paccMarpuBarh
3asBKHU Ha BbIJlauy MaTE€HTa Ha CEKPETHbBIE N300PETEHUS.

Tem e CcyIoM paccMaTpuBarOTCS Jiejia MO CIopaM O BO3MEIIECHUU BpPEAA,
NPUYUHEHHOTO HE3aKOHHBIMHU PEIICHUAMH (eepallbHOTO (TEPPUTOPHAIIBHOTO)
QHTUMOHOIIOJILHOTO OpraHa O TMPU3HAHUM HEJO0OPOCOBECTHON KOHKYpEHIIMEH
JECHUCTBUHN, CBSI3aHHBIX C MPUOOPETEHUEM HCKIIOUUTEIHLHOTO TpaBa Ha CPEICTBA
WHVMBUAYaN3alUU.

VYkazannbele nena noacyaHbl Cyny MO MHTEIUICKTYyaJIbHBIM MpaBaM Kak B
ciydae, Korja TpeboBaHME O BO3MEIICHUHU Bpe/a 3asiBJICHO B CYJl OJJHOBPEMEHHO C
TpeboBaHHEM 00 OCMApUBAHWK COOTBETCTBYIOIIETO aKTa, TaK M B Cily4yae, €Clu
TpeOOBaHUE O BO3MEIIICHUH Bpe/ia 3asiBJICHO OTIEIBHO.

10. Tlomoxenust o komrereHuu Cyna MO0 MHTEIUICKTyaJbHBIM IIpaBaM B

Ka4yeCcTBE Cyla NEepPBOW MHCTAHLHUMU SBISIOTCS CHEUHAJBbHBIMHU IO

OTHOLLIEHHIO K MOJOXKEHUSIM IMyHKTa 2 4yactu | crareu 29, yactu 1 crarbu

197, gyactu 1

crarbu 198, yactu 4 crarbu 200, yactu 2 crtatbu 201 AIIK P®. Ilpu

PacCMOTPEHUHM [I€JI, OTHECEHHBIX K BeAeHHI0 Cyaa MO MHTEIJIEKTYaJIbHBIM

npaBaM, OTCYTCTBHE y CcyObeKTa cmopa HHTEpeca HMEHHO B

NPEIIPUHUMATENILCKON WM MHOW SKOHOMHUYECKOW cdepe mpu HaIMuuu

WHOTO OXPaHsE€MOT0 3aKOHOM MHTEpEca HE BJICYET OTKAa3 B MPEIOCTABICHUHU

3aIIUTHI.

B cnydae ecniu B OIHOM 3asBIIGHUU COEJAMHEHO HECKOJIBKO TPEOOBaHMIA,
CBSI3aHHBIX MEXKy COOOM MO OCHOBAaHUSM BO3HUKHOBEHUS WJIM MPEICTABICHHBIM
nokazarenbcTBaM (yacth 1 crarbu 130 AIIK P®), ogHO M3 KOTOPBIX MOIJIEKHUT
paccmorpeHnto CynoM 1O MHTEIUIEKTyaldbHBIM IIpaBaM, a JpPyroe€é — HWHBIM
apOUTpaXXHBIM CyJIOM TIEpBOM MHCTAaHUMM, A€o paccMmarpuBaeTcs Cymom 1o
MHTEJJIEKTYaJ IbHbIM ITPaBaM.

11. Tlocne Bcrymienuss B cuiny @enepanbHoro 3akoHa Ne 451-@3 npu

MOCTYIUICHUU B CyH, apOUTpakHbiid ¢y, Cya Mo UHTEJUICKTYaIbHBIM MpaBaM

B KauyeCTBE CyJa MNEpPBOW HMHCTAHUUU HMCKOBOTO 3asBICHUS,

aJIMUHUCTPAaTUBHOTO HMCKOBOTO 3asBJICHUS, 3asBICHUS no Jaeny c¢

HApyUWIEHUEM MpaBUI NOACYAHOCTH TAaKO€ 3asiBJICHUE BO3BpallaeTCs

3assBuTeNto (myHKT 2 yacty 1 crarsu 135 I'TIK PO, myHkr 2 yactu 1 crarbu 129

Konekca agmMuHucTparuBHOro cymonpousBoactBa Poccurickont denepanuu

(manee — KAC P®), nynkra 1 yactu 1 crareu 129 AIIK P®). Ecnu ykazanHoe

00CTOSATENBCTBO BBISICHAECTCS TMOCJE MPUHITHS HCKOBOTO 3asiBICHUS,

aIMUHHUCTPATUBHOTO MCKOBOTO 3asBJICHUS, 3asBJICHHS K TPOU3BOICTBY, €10

MepeaeTcsa IO MOACYIHOCTH IO MpaBUJIaM, YCTAHOBJICHHBIM ITYHKTOM 3

yacth 2 u yacteio 2! crarem 33 I'TIK P®, yactero 2! cramsm 27 KAC PO,

nyHKTOM 3 yacth 2 u yacThio 4 crarbu 39 AIIK PO.
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12. 3asgBieHue 0 1OCPOYHOM IPEKPAIICHUH ITPABOBOM OXpaHbl TOBAPHOI'O
3HaKa BCJEACTBUE €r0 HEHUCHOJb30BaHUA B cllydae BO30yXKJCHUS B
OTHOLIEHMS MpaBooOIaaTesns Aesna 0 0aHKPOTCTBE paccCMaTpUBAETCS B Jelie

0 OaHKpOTCTRBE.

13.  Tlo genam o 3alIUTe MHTEJUIEKTYyaJIbHBIX MPaB CYA0M, apOUTPaKHbIM

CyIOM Ha J00OW cTaguu mpolecca MOTyT ObITh HPHUHATHI MEPhI 110

obecnmeyeHHI0O HCKa TNpPU HAJIUYUU OCHOBAHHUN, NPETyCMOTPEHHBIX

cootserctBeHHO crarkeid 139 I TIK PO u crarseid 90 ALK PO.

[Ipu »TOM 3asBIE€HHE O NPUHITUU OOECIEUUTEIbHBIX MEp B BHUJIE
3arpenieHusl OTBETUYUKY M JPYTHM JIMIAM COBEpLIaTh ONpPENEICHHbIE NEUCTBUS, B
TOM 4ucie O 3anpere (¢eAepaibHOMy OpraHy HWCIOJHUTENIBHON BlacTU IO
UHTEJJIEKTyallbHOM coOcTBeHHOCTH (nanee — PocmareHT) paccMmaTpuBath
BO3paXE€HHUsI NPOTHB MPEAOCTABIECHUS IPAaBOBOW OXpaHbl pe3yJibTaTaMm
UHTEJUICKTYaJIbHOW JIESATEIBHOCTH M CPEICTBaM MHAMBUAYaJIU3allMH, COBEpPLIAThH
NEeUCTBHUS MO TOCYJapCTBEHHOW pETrucTpaluud U Jpyrue, MOXKET OBbITh
YIOBJIETBOPEHO CYAOM, €CJH YKa3aHHble OOECHEYHUTEIbHBIE MEPHI
HEMOCPEACTBEHHO CBA3aHbl C MPEIMETOM 3asBICHHBIX TPEOOBaHWM U B Cilyyae
YIOBJIETBOPEHUS! MCKAa HEMPHUHATHE MMEHHO 3THX Mep 3aTPyIHUT WJIU CHeJaeT
HEBO3MOXKHBIM MCIIOJIHEHUE CyAeOHOro akta (d4acth 2 crarbu 139, nmyHkr 3 yactu 1
cratbu 140 I'TIK P®, gacts 2 crateu 90, myskT 2 yactu 1 ctatbu 91 AIIK PD).

14.  IIpokypop mO OCHOBAaHUSIM U B MOPAJIKE, IPETYCMOTPEHHBIM

crarbeil 45 I'TIK P®, BopaBe oOparutbcst B CyA C 3asBJICHUEM B 3aLIUTY

HAapyLIEHHbIX HWHTEJJIEKTYaJbHBIX IpaB, B TOM 4YHCJIE B 3aIIUTY

HapyIlIeHHBIX paboTrojareneM MpaB PaOOTHUKOB KaK aBTOPOB CIIYKEOHBIX

PE3YJABTaTOB UHTEIIEKTYAJIbHOM IEATEIbHOCTH (CIIyKEOHBIX TPOU3BEACHU,

CITyKeOHBIX M300pETEeHUH, CITyKEOHBIX TOMIOJIOTUI U Jp.).

15. Hcxons wu3 nonoxenuid crareu 1253 I'K PO, npokypop BIpase

NPEIbSIBUTH B apOUTPaKHBIN cya TpeOOBaHHE O JIMKBUIAIMH FOPUIUIECKOTO

JUIla WIA O IPEKpalleHUU JAEATEIbHOCTH TpaKJaHWHA B KAadeCTBE

WMHJUBUYAIbHOTO TMPEANPUHUMATENS B Clydae, €Clid IOPHUIUYECKOe JHII0

WM TPpaXJaHUH NpPH OCYIIECTBICHUUM UM MNPEANPUHUMATEILCKOU

NEATEIPHOCTH B Kade€CTBE HMHIAMBHIAYAJBbHOIO NpPEIANPUHUMATENIS

HEOJHOKpPAaTHO WM TIpy00 HapylIalT HMCKIIYUTEIbHbIE IIpaBa Ha

pe3yabTaThl HMHTEJJIEKTYyaJlbHOW JESITEJIbHOCTH M Ha CpeIcTBa

VUHAUBUYAJTU3ALMH.

16. IlpumenurtenbHo k aO3amy nsromy yactd 1 crareu 52 AIIK PO

IIPOKYpOp BIpaBE OOpPaTUTHCA B apOMTPa)KHBIM Cyd B 3aLIUTy HHTEPECOB

MyOJIMYHO-TIPABOBBIX 00pa30BaHMI C TPEOOBAHMEM O MPHU3HAHWU TMATEHTA

HeAecTBUTENbHBIM (MoAMyHKT 5 myHkta 1 crarbu 1398 I'K P®), ecnu

OCHOBAaHMEM JUISI 3TOr0 TMOCIYKWJIM BBISBICHHBIE B XOJI€ IPOBEPOK

HapylIeHUs] TpaB IMMyOJUYHO-TIPABOBBIX o0OpaszoBanuii. [Ipokypop Takxke

BIIpaBe OOpPaTUTHCS B Cyll C TpeOOBaAaHUEM O MPU3HAHUU IpaBa MyOJIUYHO-

IpaBOBOTO O0Opa30BaHWS HA HHBIE pPE3YyJbTAThl HWHTEIIECKTYaJbHOU

JESITEeIbHOCTH, CO3JaHHbIE B pPaMKaX TOCYIapCTBEHHBIX KOHTPAKTOB U 0€3

KOTOPBIX T€ HWJIU HHbIE OOBEKTHl NPOMBIINIIEHHON COOCTBEHHOCTH
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UCIIONb30BAThCSl HE MOrYT (HampuMmep, Korma nporpamma st OBM
3aperucTpupoBaHa C YKa3aHHEM B CBUJETEIbCTBE B KayeCTBE
MpaBoO0OIaaTENs HEHAJISKAIIIETO JIUIIA).

17.  Opranu3anuu, OCYLIECTBIAIONINE KOJJIEKTUBHOE YyIpaBICHHUE

aBTOPCKMMH U CMEXHBIMH IIpaBaMu (Jajee — OpraHu3aluu 1o yIpaBICHUIO

npaBaMu), B COOTBETCTBUU C IIOJIHOMOYHUSIMU, MPEAOCTABICHHBIMA WM
paBooOIagaTeISIMA, 3aKJII0YAIOT C IMOJb30BaTEIAMU JIMUEH3UOHHbBIE

JOTOBOPBI O NPEAOCTAaBICHUM WM IIpaB, I[EPEIaHHBIX B YIPABICHHE

MpaBooOiagaTeIsIMU, Ha COOTBETCTBYIOIIUE CHOCOOBI HCMOJIb30BAHUS

00BEKTOB aBTOPCKHUX U CMEXHBIX IpaB Ha YCIOBUIX NPOCTOU

(HeUCKJIIOYHUTENbHOW) JUIEH3UU U CcOOUpaT C ToJb30BaTeleH

BO3HArpaXkJICHUE 3a HCIIOJIIb30BaHUE 3TUX OO0bEKTOB. B cnywasax, ecnu

OOBEKTHI aBTOPCKUX M CMEKHBIX MpaB B cOOTBETCTBUH ¢ 'K PD MoryT ObITH

UCIOJIb30BaHbl 0e€3 comacusi MpaBooOsajgarens, HO C BBILJIATON eMy

BO3HArpaXkJIeHUsI, OpraHU3alliy MO0 YNPABICHUIO MPABAMHU HA KOJUIEKTUBHOM

OCHOBE 3aKJIFOYAIOT C IMTOJIb30BaTEIISIMH, UHBIMU JULIaMH, Ha KOTOpBIX [' K PO

Bo3jaraeTcsi OO0S3aHHOCTb MO YyMJaTe CPEACTB JJIs BBIIJIATHI

BO3HArpaXkJIeHUsl, JOTOBOPHI O BBIIJIAT€ BO3HATPAXKIEHUS W COOMPAIOT

CpencTBa Ha ITH LEIU

(myskt 1 crareu 1243 'K PO).

B cuny a63ama Broporo mynkra 1 crarbu 1243 T'K PO opranuzauuu mo
YIPaBICHUIO NpaBaMu 0€3 JOCTAaTOYHBIX OCHOBAaHUW HE BIIPABE OTKA3aTh
MOJIb30BATENI0 WM MHBIM JinliaM, Ha KoTopbix ['K P® Bo3maraercs o0s3aHHOCTH
10 yIUJIaTe CPEACTB AJIA BbIIUIAThl BO3HATPAXK/IECHHUS, B 3aKI0UeHUH JoroBopa. [1pu
HE0OOCHOBAaHHOM YKJIOHEHHHM OpraHM3alid OT 3aKJIIOYeHHs JOroBOpa CIOp
MOJIJIEKUT pa3pelieHuIo 1o npasuiaM cratbu 445 'K PO.

3akiroueHne mpaBoo0IaiaTeieM ¢ OpraHu3allel Mo ynpapIeHUIo MpaBaMu
JIOTOBOpa O TMepefadye MOJHOMOYMI 10 YHPABICHUIO NPHHAMIEKAINIMMH €My
[paBaMy HE JIMILIAET YKa3aHHOE JIUIIO [IpaBa caMOCTOSITENIbHO 0Opaiiarbes B cy 3a
3aIMTON CBOMX HAPYUIEHHBIX WM OCIIAPUBAEMbIX MPAB.

IIpu orcyTcTBMM A0roBOpa O IMepeaade MOTHOMOYMKA 10 YIPABIEHUIO
IpaBaMU C aKKPEIMTOBAHHOM OpraHu3aluei Mo YIpaBJICHHIO IpaBaMu (nanee —
aKKpeIUTOBAaHHAsi OpraHW3alMs) MNpaBooOiajaresb BIpaBe B MNOPSJIKE,
ycTaHOBJIEHHOM MyHKTOM 4 ctatbu 1244 'K PO, B 11060if MOMEHT MOJHOCTBIO
WIM YaCcTUYHO B MHMCbMEHHOM (opMe OTKa3aTbCsi OT YHOpPaBICHUS DSTOH
Opra’u3anyen ero IpaBamu.

18.  Ucxons u3 nonoxenuit craren 1242, 1245 'K P®, opranuszanus no

YIPABJICHHUIO IIPAaBaMH MOKET BBICTYNAaTh B Cy/l€ KAK OT UMEHU KOHKPETHBIX

npaBooOIiaiaTesiei, Tak U OT CBOET0 UMEHH.

AKKpeIuTOBaHHAsl OpraHU3alus BIPaBe MPEIbIBIATh TPEOOBAHUS TaKKe OT
UMEHU HEOMpPEeNIeJICHHOTO Kpyra IMpaBooOnajiareneit (ab3ar, BTOpoil mTyHKTa 5
cratbu 1242 'K PO).

ITo cmbicny myHkTa 5 ctateu 1242 'K P®, npenbsasiss TpedoBaHUs B Cyne,
a TaKKe COBEpIIas MHBbIE IOPUAMYECKHE AEUCTBMSI, HEOOXOAMMBIE NJISi 3alIUTHI
npaB, MEPEAAHHBIX B YIPABICHHE OPraHU3ALMM IO YIPABICHHUIO MpPAaBAMH, ITH



11

OpraHu3allMd JIEWCTBYIOT B 3alIUTy MpaB JHUL, NEPEJaBIIMX IOJHOMOYMS Ha
yIpaBJ€HUE MTPaBAMMU.

B cBsi3u ¢ 3TUM npu pemieHud BOMpPOCa O MPHUHSATUHU, BO3BPATE MCKOBOTO
3asBJICHUS CyJ MpPOBEPSIET, YKA3aHO JIX B HEM, OT YbEro HMEHHU 3asBIICHO
TpeOOBaHUE OpraHM3alMel M0 YNpPaBICHUIO NMPaBaMHU Ha KOJIJIEKTUBHOM OCHOBE
(cBOEro, KOHKpPETHBIX NpaBooOiajaTesedl WM HEONpPEeNeJIeHHOT0 Kpyra
mpaBooOmanareneii). [Ipu oTcyTcTBUU yKa3aHHOU WHGOPMAIUUA apOUTPaKHBINA CYT
OCTaBJISIET UCKOBOE 3asiBieHue 0e3 nBrkenus (craths 128 AIIK PD).

K tpeboBanusiM, 3asBiIsieMbIM OT WMEHU OPraHU3ALMH IO YINPABIECHUIO
[paBaMUd Ha KOJUIEKTUBHOM OCHOBE, MOTYT OBITb OTHECEHbI, B YaCTHOCTH,
TpeOOBaHMSI AKKPEIUTOBAHHOW OpraHU3AIMH O 3aKJIIOUYCHUU, HCTIOJHEHUU WITU
pacTop:XK€HUU JAOTOBOPAa O BHINJATE€ BO3HArpaXJaeHus 3a CcBOOOIHOE
MCIIOJIb30BaHNE OOBEKTOB aBTOPCKUX U CMEXHBIX MPaB, B TOM YHCIie TpeOOBaHUS B
CBSI3M C HEHCIIOJHEHUEM IO0Jb30BaTEIsIMHU JIOTOBOPHBIX 00S3aTeNbCTB IO
NPEJICTABICHUIO OTYETOB 00 MCIOJB30BAHUU OOBEKTOB aBTOPCKUX M CMEXKHBIX
IpaB, a TaK)X€ HHBIX CBEICHHH M JIOKYMEHTOB, HEOOXOAUMBIX JUIsi cOopa u
pacnpeneneHusi BosHarpaxaeHus (myHkT 3 ctarbu 1243 T'K P®), o npumenenuu
MEp OTBETCTBEHHOCTH 3a HapyIIEHHWE YKa3aHHOTO J0roBopa, TpeOoBaHUS 00
00si3aHUU TPEAOCTABUTh CBEICHUS, HEOOXOMUMBIC i OOCCIEUEHUS BBIILIATHI
BO3HArpa)XJI€HUs IpPHU MNEepenpoma)xe OPUTMHAJIOB IPOU3BEIECHUMU
U300pa3UTENBHOIO UCKYCCTBA, aBTOPCKUX pyKonucel (aBTorpadoB) JUTEpaTypHbIX
Y My3bIKaJbHBIX ITpousBeaeHuil (crarea 1293 I'K POD).

AKKpEeOUTOBAHHON OpraHu3allMeil N0 yIpaBJICHHUI NpaBaMu Ha
KOJUICKTUBHOM OCHOBE OT HMMEHHM HEOIpPEAENICHHOIo Kpyra ImpaBooOnaaareneit
MOTYT OBITH 3asiBIIEHbI TpeOOBaHUS OO yIjare BO3HArpa)JACHUA 3a CBOOOAHOE
BOCIpOU3BeJEeHUE (POHOTpaMM U ayJUMOBHM3YaJbHBIX MNPOU3BEICHUH
UCKJTIOYMTENIBHO B JTUYHbIX 1ensx (ctarbs 1245 ['K PO).

He sBnsgercs oOpameHueM OT HMMEHU HEONPEAEIEHHOrO Kpyra
npaBooOnangareneii MpeabsBICHHE aKKPEAUTOBAHHOW oOpraHM3alued B CyI
TpeOOBaHMUII B CBA3U C HCIOJB30BAHUEM KOHKPETHBIX OOBEKTOB ABTOPCKUX U
CMEXHBIX NIPaB B Clly4ae, KOIa KOHKPETHBIM IpaBooOnanareilb MOXKET OBITh
YCTaHOBIJICH (OTPE/ENICH), B YACTHOCTH TPeOOBaHMUS O B3bICKAHUH BO3HATPAXKICHUS
aBTOpaM MY3BbIKaJIbHBIX MPOU3BEACHUN (C TEKCTOM uIM 0€3 TeKcTa),
WCIIOJIb30BAHHBIX B ayJMOBU3YyaJlbHOM IIPOM3BEICHUU, B Cilydyae ITyOIMYHOIO
UCIIOJTHEHHUS MO0 cOoOOIIeHUsI B 3(Up WIH MO0 KaOeIo TaKoro ayIuOBU3YyaJbHOTO
npousBeaeHus (nyHkt 3 crtateu 1263 I'K P®D), o npumeHeHuu wmep
OTBETCTBEHHOCTH 32 HapyLIEHUE UCKIFOUMTEIBHOIO IIpaBa.

19. Tlpu oOpamieHuun B Cyad OT MMEHU KOHKPETHOTO MpaBOOOIIaaTess

OpraHu3aliisi IO YNPAaBIECHUIO TpPaBaMH IMOJb3YETCs MPOLECCYyATbHBIMU

MpaBaMH U HECET IMpolieccyalibHble 00A3aHHOCTU UCTHa (YacTh 4 ctarbu 53

AIIK PD).

Hctuamu mno peny sBIsitOTCS oOnanarend aBTOPCKUX M (MIJIM) CMEKHBIX
mpaB, B 3alIUTy HHTEPECOB KOTOPHIX oOparwiachk opranm3aius (crateu 1252,
1301, 1311 'K P®), B cuny ¢axra oOpaileHus opraHU3aluud MO YHPaBICHUIO
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nmpaBamMu B cyd. MM mpuHamimexar npoueccyalbHblE IpaBa, IPELYCMOTPEHHBIE
crarbeid 41 AIIK PO.

[Ipu sTOM oOpraHuszamnus JOJKHA MPHUHATH pa3zyMHbIE MEpbl IO
YCTaHOBJICHHUIO IpaBooOiagareneii M 3a01aroBpeMEHHOMY HX YBEIOMIIEHHIO O
HaMEpEHUU OOpaTUTHCS C COOTBETCTBYIOIIMM TpeOOBaHHMEM B CyH, a TaKxke
OPeI0CTaBUTh UM MHYIO MH(OpPMAIUIO, UMEIOUIYI0 OTHOILIEHUE K Aeny (IMyHKT 1
ctatbu 6, myHKT 2 ctaThu 652 'K PD, yactu 1 u 2 crarsu 4, crarbs 9 AIIK PO).

IIpu oOpaimieHun B Cyl B 3alllUTy MpaB KOHKPETHOrO IpaBooOagares
JaHHas opraHu3amnus o0s3aHa YyKa3aThb CBEACHHS O HEM, I03BOJAIONINE
uaeHTu(pUIUpoBaTh ero (pamMuaInio, UMs U OTYECTBO WM HAaWUMEHOBAHHME, MECTO
KUTEJIBCTBO WJIM MECTO HAXOXKJICHHUS), a TAK)KE ITOATBEPIKICHUE HAIIPABICHUS EMY
KOIIMM HMCKOBOTO 3asBICHUS W IPUIAraéMbIX K HEMY JIOKYMEHTOB, KOTOpBIE
OTCYTCTBYIOT y mpaBoobiamarens (myHKT 2 dactu 2 ctarbul 125 AIIK P®). Ecim
OpraHu3anys IO YIPABICHUIO NPaBaMM JACHCTBYET Ha OCHOBAaHHWU JIOIOBOpPA C
ApPYyroyd OpraHu3alyeil, B TOM YHUCJIE HWHOCTPAHHOW, YNPABIAIOLIEH IpaBaMU
(myskt 3 crareu 1242 'K P®), ykaspiBatoTcsi cBeACHHUS O (paMHIUU, UMEHH H
OTYECTBE WJIM HAUMEHOBAHMHU IpaBooOyiajaress, a TaKXKe CBEIECHUS O
HAaUMEHOBAaHUHU U MECTOHAXOXKJACHUH 3TOM Oopranusaiuu. B ciydyae HecoOmoneHus
TAKOro TpeOOBaHUs CyJ OCTAaBJISIET 3asBJICHHE O€3 JBUKEHHUS B COOTBETCTBUU CO
crarbeid 128 AIIK PO.

20. AkkpeautoBaHHas opraHuzauus (ctatbs 1244 'K P®) neilictByer 6e3

JOBEPEHHOCTH, MOJATBEPKAasi CBOE MPABO Ha OOpAIllEHHE B CyJ 3@ 3aIUTOM

paB KOHKPETHOTO IpaBoobiaaarens (WM HEONpeAeeHHOro Kpyra JuI| B

cilyuae, MpeayCMOTPEHHOM ab3arieM BTOphIM IyHKTa 5 ctathu 1242 'K PD)

CBHJIETEJILCTBOM O FOCYIAPCTBEHHON aKKPEAUTALNH.

Opranuzanusi, He SBISIOLIASCS AKKPEIUTOBAHHOM, Takke NEHCTByeT Oe3
JIOBEPEHHOCTH, HO JJIsi MOATBEPKJICHUS IpaBa Ha OOpallleHHe B Cy[ 3a 3allUTON
IpaB KOHKPETHOIO IPaBOOOIagaTelis MPEACTABISIET CBOM YyCTaB, a TAKXKE JOTOBOP
C COOTBETCTBYIOIIMM MpaBooOiajgareseM O IMepejaye MOJHOMOYMH IO
YOPaBICHUIO MPAaBaAMU WA JOTOBOP C JPYyroOM OpraHu3alued, B TOM YHCIIE
MHOCTPAaHHOM, yNpaBAfIIed MNpaBaMH TaKoro mnpaBooOiagarens Ha
KOJUIEKTUBHOM ocHOBe (IyHKT 3 crarbu 1242 'K PD).

21. B cuny nyHnkra 2 crareu 1243 'K P®, eciin TMIEH3MOHHBIN T0TOBOP

C MOJb30BATEIIEM 3aKJIIYAaeT HENOCPEACTBEHHO MpaBOOOIafaTelNb,

KOHKpETHasi OpraHu3alus [0 YIOPABJIEHUIO IMpaBaMU MOXET coOHpaTh

BO3HArpaXkJIeHUE 3a MCHOJIb30BaHUE OOBEKTOB aBTOPCKUX U CMEKHBIX IpaB

TOJIBKO IIPY YCJIIOBUH, YTO ITO MPAMO MPETyCMOTPEHO 3TUM JOTOBOPOM.

Ecnu npu paccMOTpeHMM HMCKa, IPEIbSABICHHOIO OpraHU3alMel B 3alUTy
npaB KOHKPETHOTO MpaBoOOJiajaTelis, YCTAaHOBIEHO, YTO MEXKAY OTBETUHUKOM H
npaBooOIaaTeieM MMEETCs JIMLEH3UMOHHBIA JIOTOBOP O MPEIOCTaBICHUU IpaBa
UCIIOJb30BAHMUS CIIOPHOTO pE3yJIbTaTa HWHTEJUIEKTYaJIbHOW JESATEIbHOCTH
UCIOJIb30BAHHBIM OTBETYMKOM CIIOCOOOM, TO NMPHU OTCYTCTBHM YCJIOBHUSI O TpaBe
JAHHOW OpraHu3aluu Ha cOOp BO3HArpAXKIEHUS 3a HCIOIb30BaHUE OOBEKTOB
aBTOPCKUX M CMEXHBIX IpaB B 3TOM JIOrOBOpe TpeOOBaHWE OpraHU3alUUd He
NOJJIEKUT YAOBIETBOPEHUIO.
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22. Ilpou3BoacTBO 1O Jeiy, BO30YKIEHHOE HAa OCHOBAaHUU HMCKOBOI'O
3asIBJICHMS] OPraHU3allMM 110 YNPAaBICHUIO IpaBaMH, MOJAHHOIO B 3alUTY
KOHKPETHOTO IMpaBoo0iaaTensi, MOXKET ObITh MPEKPAIEHO B TOM YHCIIE B
clyyae OTKa3a d3TOM OpraHv3alud OT HCKa, €CIM MpaBooOiajaresib He
3asiBUT O PACCMOTPEHHH JI€Na 10 CYILIECTBY, a TAKXKE B CIydae 3aKJIFOUYCHHUS
MHUPOBOrO COIJIAIIEHUs MEXJIy MpaBooOiaaareneM (B Mpeaenax ero
MOJIHOMOYMI) U OTBETYMKOM (C ydueToM myHKTa 2 ctatbu 1243 'K PD) unu
MEXIy ATOW OpraHu3alueit (B mpesenax ee MoJIHOMOYU) U OTBETYUKOM (C
yuetoMm nyHkTa 1 crareu 1243 'K P®), ecnu 3TO HE TPOTUBOPEUUT 3aKOHY U

HE HapylIaeT mpaBa MpaBooOiiafarenss U Apyrux jaui (4acte 5 crarbu 49

AIIK PO).

BmecTte ¢ TemM KOHKpETHBIM mpaBooOsiajaTelib BIIpaBe 3asiBISATH CBOU
BO3PaXCHMSI MPOTUB 3aKJIFOUYEHUSI MUPOBOTO COMNIAIIEHUS MEXKIY OpraHu3anuei u
OTBETUYHKOM.

23. B cmydae eciau o UCKy OpraHHU3alyH 110 YIPaBIEHUIO PaBaMu

(B TOM 4HcCII€ aKKpEAMTOBAaHHOM OpraHM3ali) O B3bICKAHUHU YOBITKOB HJIN

KOMIIGHCAllMM 3a HapylIEHUWE HMHTEJUICKTYyalbHbIX IPaB KOHKPETHOIO

npaBooOaaTensi, 0 B3bICKAHUM BO3HATPAXKIECHUS B MOJIb3Y KOHKPETHOTO

paBoOOIIaIaTesNsl 3asBJICHHbIE TPEOOBAaHUS YAOBIETBOPEHBI, CY/l YKa3bIBAET

B PE30JIOTUBHOW YacTU Cy/eOHOrO akTa Ha B3bICKAHHE COOTBETCTBYIOLIEH

CYMMBI B IOJIb3Y 3TOTO MpaBooOiIaaaress, a TaKke Ha TO, YTO OT €ro UMEHU

NecTBYeT JaHHas OpraHMU3alus IO YHOpaBJIeHUWIO npaBaMu. B

UCTIOJHUTEIBLHOM JIUCTE IPU U3JIOKEHUM PE30JIFOTUBHON 4YacTH CyJeOHOTro

akTa npaBooOiaaareib, B 3allUTy IpaB KOTOPOro ObUI MOAAH MCK, TaKKe

YKa3bIBA€TCS B KaueCTBE JIMIA, B I0Jb3y KOTOPOIO MPOU3BOIUTCS

B3bICKAHHUE, a OpraHu3alys IO YIPaBICHUIO IPAaBAMH, OCYIIECTBISBIIASL

npolieccyajgbHble MpaBa u 00A3aHHOCTH UCTIIA, — B KAU€CTBE B3bICKATEIIS.

Ecnu 3asBneHHble TpeOOBaHHS YIOBIETBOPEHBI, CYyNEOHBIE PaCXOJBbI,
IIOHECEHHBIE OPraHU3aLMEl 10 YIIPABIEHUIO IIPABaMHU, B3BICKMBAIOTCS B €€ I0JIb3Y.
Ha3Bannasi opraHu3aiusi yKa3blBaeTCcsi B KAa4eCTBE B3bICKaTeNii B OTHOUIEHUU
JAHHOM CYMMBI B BBIJIaBA€MOM €i UCIIOJHUTEIBHOM JIUCTE.

[Tonoxxenuss nyHktoB 19, 21, 22 HacToslIero MOCTAHOBJIEHUS HE
pacnpoCcTpaHsSIOTCS Ha clydyad MNpeabsBIECHHUS B Cyl TpeOoBaHUU
AKKpPEJUTOBAaHHON OpraHu3anueid OT HMEHH HEONPEAEJIEHHOIro Kpyra
npaBooOnaaTenel, a TakKe Ha CIOPbI O 3aKJIIOYEHUHU, UCTIOJTHEHUH, U3MEHEHUH U
NPEKPALLEHUH I0TOBOPOB, IPEAYCMOTPEHHBIX yHKTOM | crarbu 1243 'K PO.

24. Yacrs uerBepras [ K PO Beenena B nevictsue ¢ 1 suBaps 2008 roma. B

cuiny ctatbu 4 'K PO u crarbu 5 @enepanbHoro 3akoHa ot 18 gexadps

2006 roma Ne 231-®3 «O BBeAeHWM B JCUCTBUE YaCTH YETBEPTOMH

I'paxxnanckoro konaekca Poccuiickoit @enepannmny (nanee — BBoaHbIN 3aK0H)

OHA NPHUMEHSETCS K IPABOOTHOLIECHUSM, BO3HUKIIUM I10CJIE BBEJICHHUS €€ B

nerictBue. [1o mpaBooTHOLIEHUIM, BO3HUKIIUM 110 | ssHBaps 2008 roga, oHa

NPUMEHSETCS K TEM MpaBaM M 00S3aHHOCTSAM, KOTOPbIE BOSHHUKIH mocie 31

nekadps 2007 rona.
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®enepanbHbiM 3ak0HOM OT 12 mapra 2014 roma Ne 35-®3 «O BHeceHuun
U3MEHEHMM B 4YacTH II€PBYIO, BTOPYIO M YETBEPTYHO [pakIaHCKOro Kojaekca
Poccuitickoit @enepanuu M OTAEIbHBIE 3aKOHOIATENbHBIE aKThl PoCCUKCKOM
Oepneparun» (nanee — Oenepanbubiii 3akoH Ne 35-D3) B yacth uetBepTyo ['K PO
BHeceHbl u3MeHeHus. Ilpu stom B cuny crateu 4 'K P® u yactu 7 crarbu 7
@®enepanbHoro 3akoHa Ne 35-O3 nonoxenuss yactu yerseproil [K PO (B penakuuu
@®enepanpHoro 3akoHa Ne 35-®3) npuMeHSIOTCA K IMPABOOTHOLICHHUSM,
BO3HUKIINM I10CJ€ JTHS BCTYIUIEHHMS B CHIIy JAaHHOTO (penepanpHoro 3akona. Ilo
IIPaBOOTHOILLICHHSM, BO3ZHHMKIIMM 1O JHS BCTyIUIEHHS B cuiy PenepanbHOro
3akoHa Ne 35-®3, nonoxenuss yactu yerBeprod 'K PD (B pemakuuum 3TOrO
denepanbHOTO 3aKOHA) MPUMEHSIOTCS K TEM IMpaBaM M OOS3aHHOCTSM, KOTOpHIE
BO3HUKJIM MOCJIE JAHS BCTYIJIEHUS B CUJTY JAHHOTO (peiepajbHOTO 3aKOHA.

25. Mepsl OTBETCTBEHHOCTH 3a HApyLIEHUE IIpaB Ha pe3yJbTaThbl

UHTEJUIEKTYaJbHOW JEATEIBHOCTH W CPEACTBA HWHIAMBUIYaJIHW3aLUU

MIPUMEHSIIOTCSI UCXOAS U3 3aKOHOJATEIbCTBA, JCHCTBOBABIIETO HA MOMEHT

COBEPLICHUS HAPYIICHUS.

B oTHOmEeHMM HapylmleHHM, HOCSIMX JUISLIMICSA XapakTep, MPUMEHSIOTCS
MOJIO’KEHUSI 3aKOHOJATENbCTBA, JEHCTBYIOIIEr0 Ha JaTy WX OOHApyXKEeHHs, WIIH,
€CJIM HapyILIEHUE MPEKpaleHO Ha MOMEHT OOHAapy>KEHUs, — Ha TOCIEAHUN JICHB,
KOIZla HapylleHUE coBepliaioch. Tak, ecnu B mamsatu OBM HenpaBoMepHO
HAXOJIMJICS AK3EMIUIIp HporpamMmbl it DBM, KOTOphId 10 JaTbl OOHaApyKEHHS
HapyleHusi ObU1 yJajleH, NPUMEHSETCS 3aKOHOJATENIbCTBO, JICWCTBOBABILEE Ha
JaTy yJdalleHus COOTBETCTBYIOLIEro »fK3emiusipa. Eciam Ha calite B CceTH
«HTepHET» HEMPaBOMEPHO JTOBOJMJIOCH 10 BCEOOIIETO CBEJICHUS MPOU3BEICHUE,
a BIIOCJIEACTBUU JOBEICHHUE /10 BCEOOIIETr0 CBEACHUS MPEKPAIICHO, IPUMEHSIETCS
3aKOHOAATENbCTBO, JEHCTBOBABIIEE HA JaTy IPEKpPallEHUs JOBEIACHHS 10
BCEOOIIETO CBEACHHUS.

26. llpm paccMOTpeHHMH n€ll O IPU3HAHUM HWHTEJUIEKTYyAJIbHBIX IPaB

HOJUIE)KUT TNPUMEHEHHMIO 3aKOHOJATENbCTBO, JEHCTBOBABIIEE HA MOMEHT

BO3HMKHOBEHMSI COOTBETCTBYIOUIErO IpaBa. Tak, aBTOp NPOU3BEICHUS

ONpENENACTCS HA OCHOBE 3aKOHOIATEIbCTBA, JACHMCTBOBABIIETO HA MOMEHT

€ro CO3JlaHusl; aBTOp M300peTeHUs, MOJE3HOM MOJENH, MPOMBILUIEHHOIO

oOpa3slia Win CEeJEeKIIMOHHOTO JOCTH)KEHHSI — Ha OCHOBE 3aKOHOJATENIbCTBA,

JEHMCTBOBABLIErO Ha JaTy ITOAAYM 3asBKM Ha BbIAAYYy COOTBETCTBYIOLIETO

nareHra. Ha 3TOT XK€ MOMEHT Yy4YMTBIBA€TCSI M TPAXAAHCTBO aBTOpa B

ClIy4asx, KOTJa 3TO UMEET 3HaYEHUE ISl CHOPHBIX TPAaBOOTHOILLICHH.

27. Ilpu ocmapuBanum pemeHuii Pocmarenta u ¢enepaibHOro opraHa

UCIIOJIHUTEIBHON BIJIACTU 110 CEJIEKIMOHHBIM JTOCTHMIKEHUSAM CYAbl JOJKHBI

YUHUTBIBATh: 3asBKM HA BbIJa4y MAaTE€HTA, 3asBKU HAa TOBAPHBIN 3HAK, a TaKXKe

3afBKM Ha HAWMMEHOBAaHME MECTa IIPOMCXOXKACHHS TOBapa IOMJIEKAT

PACCMOTPEHUI0 B NOPAJAKE, YCTAHOBJIEHHOM 3aKOHOJIATEIbCTBOM,

JNEHUCTBOBABIIMM HA JaTy IOAAYM 3asBKW, a MEXIYHAPOAHBIE 3asABKH Ha

n300peTeHue, MPOMBINIJIICHHBINH o0pa3eln WM TOBapHBIM 3HAK U

npeoOpazoBaHHbIE €BpAa3UICKUE 3asiBKU — Ha JaTy MOCTYIUICHUS 3asBKU B

PocnareHt.
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[Io BO3pakeHUSM NPOTHB BBIJAYM IATEHTA, IPEAOCTABICHHS IIPAaBOBOU
OXpaHbl TOBapHOMY 3HAaKy, HAaNMMEHOBAHUIO MECTa IPOUCXOXKICHUS TOBapa,
OCHOBaHMUs Ui IpU3HAHUS HEACHCTBUTENIbHBIM IaTEHTA, NPEI0CTABIECHUS
IIPAaBOBOM OXpaHbl TOBAPHOMY 3HAKy, HAUMEHOBAHMIO MeECTa IPOUCXOKIACHUS
TOBapa ONPENEISAIOTCA HUCXOAS W3 3aKOHONATENbCTBA, JIEMCTBOBABILIETO Ha Aary
nojauu 3asBku B PocnaTteHT win B (efepalibHbIi OpraH MCIOJIHUTENbHON BIACTH
M0 CEIEKUMOHHBIM noctuxeHussM. OcCHOBaHUA IJs NpPHU3HAHUA
HEJICUCTBUTENBHBIM TMAaTEHTa Ha HM300pPETEHHUE, BBIIAHHOTO IO MEXTYHAPOHOM
3asfBKE€ Ha U300peTeHHEe WM [0 MNpeoOpa3oBaHHON eBpa3uUCKOl 3asBKe,
NIPU3HAHUS HEACUCTBUTEIBHBIM IPENOCTABIECHHUS NPAaBOBOU OXPAaHBI
OPOMBILIJIEHHOMY 00pa3ny MM TOBAapHOM 3HAKy IO MEXIYHapoaHOM
PETUCTpallid ONPENEIAIOTCA MCXOAS W3 3aKOHOAATENIbCTBA, JEWCTBOBABIIEIO Ha
JaTy TOCTYIUIEHHS] COOTBETCTBYIOIIEH MEXIYHApOJHOM WM IMpeoOpa30BaHHON
€Bpa3suMCKON 3adBKM B PocmareHT, €ciu HMHOE HE NPEAYCMOTPEHO
MEKIYHApOAHBIM 10roBopoM Poccuiickoint Penepanuu.

BmecTte ¢ TeM MNOMJIEKHUT NPUMEHEHHUIO IOPIIOK PaCCMOTPEHUS
COOTBETCTBYIOIIUX BO3PAXKEHUMN, NCHCTBYIONIMA HAa MOMEHT OOpaiieHus 3a
NPU3HAHUEM HEACHUCTBUTENIBHBIMU IATEHTA, MPEJOCTABICHUS IPABOBOM OXPaHbI
TOBAapHOMY 3HaKy, HAMMEHOBAHUIO MECTA IPOUCXOKICHUSA TOBAPOB.

28. Ilonmoxenust yactu yerBeproil 'K PD He mpuMeHsIOTCS K MpaBam U

00513aHHOCTSIM, BO3HUKIIMM U3 JIOTOBOPOB, 3aKJIIOYEHHBIX OO0 JHSA

BCTYIUICHHUs €€ B CHIly, a NoJokeHus yactu yetsepror 'K PO B pemaknun

®enepanbHoro 3akoHa Ne 35-D3 — 10 gHA BCTYIUICHUS 3TOTO 3aKOHA B CUJTY.

I[Ipy paccMOTpEHHH CHOpPOB M3 HA3BAHHBIX JOTOBOPOB CIENYET

PYKOBOACTBOBATbCSI 3aKOHONATEIBCTBOM, JEHCTBOBABIIMM B MOMEHT HX

3aKJIIOUYEHUS C YUYETOM CIIOKMBIICHCS TIPAKTUKUA €T0 MPUMEHEHHS (MYyHKT 2

ctatbu 4, ab3a1 Bropoil myHkTa 4 crateu 421, myHkt 2 ctarbu 422 ['K PO).

29. B cmy yactu nepBoy crarbu 6 BBOIHOIO 3aKkOHAa CpOKHM OXpaHbI MPAB,

npeagycMorpeHubsie crarbsimMu 1281, 1318, 1327 u 1331 T'K PO,

MPUMEHSIOTCA B CIIy4dasiX, KOTJa NATHUACCATHIETHUN CPOK JEHCTBUSA

AaBTOPCKOIO IPaBa WA CMEKHBIX IpaB He UCTEK K | sHBapsa 1993 rona.

CornacnHo a63aity nepsomy nyHnkra 1 crareu 1281 'K P® uckmtountensuoe
IPaBO Ha MPOU3BEJECHUE JCUCTBYET, MO OOIEMY IPABUILY, B TEUEHUE BCEU KU3HU
aBTOPA M CEMUIECATH JIET, CUUTasA C | SHBaps roga, CIEAYIOLIETO 3a TOAOM CMEPTH
aBTOpA.

[TosToMy, eciv NATUAECATWIETHUNW CPOK JEHUCTBUs aBTOPCKOIO IIpaBa Ha
npousBefeHue ucTek mocie 31 mexabps 1992 roma (HO 10 BCTYIUICHUS B CHITY
®enepanbHoro 3akoHa oT 20 utonsa 2004 roga Ne 72-D3 «O BHECEHUU U3MEHEHUN
B 3akoH Poccuiickoit ®@enepanuu «O0 aBTOPCKOM IpaBe W CMEXHBIX IpaBaxy,
YCTAaHOBHUBLIETO CEMUIECATUIETHUNW CPOK JAEHCTBUA aBTOPCKOro IIpaBa) U
IIPOM3BEJICHUE IEPellI0 B OOIIecTBeHHOE aocrosiHue, ¢ 1 saBaps 2008 roma
JIEHUCTBUE UCKITIOYUTENILHOTO MpaBa Ha 3TO MPOU3BEIEHUE BO30OHOBISIETCS U CPOK
€ro JEHUCTBUS UCUUCIISETC 110 MMPAaBWIaM, IPEeXyCMOTPEHHBIM crarseii 1281 I'K PO.

JlencTBus UL, KCTIOJIb30BABIIMX 10 BBEJCHUA B JEUCTBUE YACTHU YETBEPTON
I'K P® npousBenenus, koropele Haxonwiuch 10 | suBaps 2008 roma B
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OOIIIECTBEHHOM JOCTOSHUW, W COOJIOMABINIUX TOJOXKEHUST cTarhul 28 3akoHa
Poccuiickoit @eneparuu ot 9 uronst 1993 roma Ne 5351-1 «O6 aBTOpckoM TpaBe u
CMEXHBIX TMpaBax» (nasee — 3akoH 00 aBTOPCKOM IIpaBe), HECMOTpPS Ha
BO30OHOBJIEHUE JIEUCTBUSA UCKIIOUUTEIBHOIO MpaBa Ha MPOU3BEACHUE HE MOTYT
CUMTaThCAd HapylmeHueM. BMecTe ¢ TeM JalibHeWlIee HCIOJb30BAHUE
MPOU3BEICHUSI MOXKET OCYIIECTBIATHCS TOIBKO C COONIOICHUEM TMOJI0KEHUM YacTu
yeTeeprou 'K PO.

30. Ha ocHoBaHuUM 4YacTH BTOpOUl cTtarbu 6 BBOJHOTO 3aKOHA aBTOPCKOE

MPaBO OPUIMYECKUX JIMIL, BO3HUKIIEE 10 3 aBrycra 1993 roma, To ecth 110

BCTYIJICHHUSI B CWJIY 3akoHa 00 aBTOPCKOM IIpaBe, MpEeKpallaercs Mo

UCTEUCHUU CEMHJCCITH JIET CO JHS MPaBOMEPHOTO OOHApPOJOBaHUS

MIPOU3BEICHUS, a €CJIM OHO He ObUIO OOHApOAOBAaHO — CO JHS CO3JaHUs

npousBeneHus. K COOTBETCTBYIOIIMM MPABOOTHOIIEHUSAM [0 aHAJIOTUU

npuMeHsTCs npasuia 4dactu derBepror [K PO, Jlnga nener wux

NPpUMEHEHHUS TaKue HPHUAMYECKUE JHulla CYUTAITCSI aBTOpaMu

IIPOU3BENCHUM.

[Ipu onpeneneHnyr COBOKYIMHOCTH MPaB, KOTOPBIE MPUHAIIEKAT YKA3aHHBIM
IOpUIMYECKUM JIMIIAaM B CHUJTy YaCTH Y€TBEPTOM cTaTb 5 BBoMHOrO 3ak0oHa ciemyer
YUYUTHIBATH TMOJOXKEHHUS 3aKOHOJATENbCTBA, JEHCTBOBABIIEr0 Ha JaTy
BO3HUKHOBEHHSI aBTOPCKOrO IMpaBa. BmecTe ¢ TeM MpH OCYHIECTBIECHUH,
pacropsiKeHUHU, MPEeKPaIICHUH COOTBETCTBYIOIINX MPaB MPUMEHSIOTCS TTOJIOKEHUS
yactu yetBeproui 'K PO.

Tak, K OpPUAUYECKUM JIUI[AM, NPHOOPETIIMM aBTOPCKHE Ipasa,
NPUMEHAIOTCA NoJoXeHuss 4vactu 4verBepro ['K P®, perynupyromue
OCYIIIECTBJIEHUE, TPEKPAILICHUE UCKIIOUYUTEILHOTO MPaBa U PACIIOPSKEHUE UM.

[IpaBo Ha HENMPHUKOCHOBEHHOCTHh MpOW3BeAcHUs B cuiy crareil 479 u 480
I'paxxnanckoro xogekca PCOCP 1964 rona (nanee — 'K PCOCP) npunaiexano
aBTopy. C ydeToM 3TOro B HACTOsIIIEe BpeMsl MPaBO HAa HEMPUKOCHOBEHHOCTh
npousBeaeHus (cratbs 1266 'K PD) ocymiecTBisieTcss ¥ I0puIu4eCKUMH JUIIAMHU,
KOTOPBIE CUUTAIOTCS aBTOPaMU MPOU3BEACHUM.

[IpaBo numma, OopraHW30BaBIIETO CO3JaHHE CIOXHOTO OOBEKTa,
BKJIFOUAIOIIETO0 HECKOJIBKO OXpPaHAEMBIX pPE3YyJbTaTOB HHTEIIEKTYaJIbHOMN
NesSTeJbHOCTH (B 4YaCTHOCTHU, KHUHO(PUIbMA, HWHOTO ayJIHMOBU3YyaJIbHOTO
MPOMU3BEICHUS ), YKA3bIBaTh CBOE HAMMEHOBAaHKE MO0 TPEOOBATh TAKOTO yKa3aHUs
MOJICKUT 3aIuTe ¢ yuyetom nyHkTa 4 ctatbu 1240 'K PO.

OuU3NYECKUM JIMIIaM aBTOPCKHUE IIpaBa Ha TMPOU3BEICHUS, BOIIESIIINE
COCTaBHOM 4acThblO0 B MPOU3BEACHUS, aBTOPAMH KOTOPBIX B CHJIy YacTH BTOPOM
ctatbi 6 BBOIHOrO 3aKOHa CYMTAIOTCS KOPUAMYECKHE JIMIA, NTPUHAJIEKAT B
cily4asix, MPeAyCMOTPEHHBIX 3aKOHOM, JE€WCTBOBABIIMM Ha J1aTy BO3HUKHOBEHMS
aBTOpcKoro mnpasa. Tak, B cuiy 4dactu Tpetbed ctatbu 486 'K PCDCP aBropy
CLiEHapHsi, KOMIIO3UTOPY, PEKUCCEPY-NOCTAHOBUIMKY, [JIIABHOMY OIIEpaTOpY,
XYAOXKHUKY-TIOCTAHOBIIMKY W aBTOpaM JAPYTUX MPOU3BEACHUN, BOIIEAIINX
COCTaBHOM 4YacThi0 B KHHO(DWIBM WU TEJICBU3HMOHHBIA (PWIBM, TPHHAIICKHUT
aBTOPCKOE MPABO KaXKJIOMY Ha CBOE IIPOM3BE/ICHHE. PexunccepaM-nocTaHOBIIMKAM,
aBTOpaM CIIEHapHs, KOMIIO3UTOpaM, SBJISIONIUMCS aBTOPaMH MY3bIKaJIbHbBIX
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MPOU3BEJACHUN (C TEKCTOM uiIM 0€3 TEeKCTa), CHEUHUAIbHO CO3JAaHHBIX s
YKa3aHHBIX KHHO(MUIBEMOB WJIM TEJIIEBU3MOHHBIX (DUIIEMOB, aBTOPCKHE MPaBa Ha 3TU
(GuIBMBI HE IPUHAJIEHKAT.

ABTOpCKOE MpPaBO HWHOCTPAHHBIX IOPHAMYECKHUX JIMIL, MPHU3HABAEMBIX
aBTOpaMu TNPOU3BEAEHUNH B COOTBETCTBUU C 3aKOHOAATEILCTBOM CTPaHBI
IPOUCXOXKIEHU NPOU3BENCHUSA, OxpaHsercs B Poccuiickon @Penepauuu B
COOTBETCTBUM ¢ moyiokeHusMu crtareu 1231 'K P®. IIpu sTOoM Takme
IOpUANYECKUE JIMIa 00Jaal0T MHTEIJIEKTyaIbHBIMUA TIPaBaMu Ha MPOU3BEJCHUE,
PelyCMOTPEHHBIMU POCCUMCKUM 3aKoHOJaTeNnbCTBOM. [Ipu ompenenenun cpoka
OXpaHbl ABTOPCKOIO IMpaBa MHOCTPAHHBIX IOPUAMYECKHUX JUL CYyIOM, MCXOAS W3
aHaimorun 3akoHa (myHKT 1 cratem 6 ['K P®), npumensitorcs mnpaBuia,
IIPELYCMOTPEHHBIE CTaTbel 6 BBOMHOTO 3aK0Ha.

31. C 1 sgasBaps 2018 roga nepedyeHb NPABOMOYMM, COCTABISIOLIUX

UCKJIIOYUTEIBHOE IMPABO PEKHUCCEPA-NIOCTAHOBIIMKA Ha HCIOJIHEHUE,

JIOTIONIHEH MPABOM Ha MyOJWYHOE HCIIOJHEHHE MOCTAHOBKHU CIEKTaKIIA, TO

€CTh IPEICTABICHUE MOCTAHOBKHU B >KMBOM HCIIOJIHEHHHM WJIU C MOMOIIbIO

TEXHUYECKUX CPEICTB, B MECTE, OTKPBITOM JIJIi CBOOOMHOTO TMOCEIICHHUS,

WM B MECT€, IJe MNPUCYTCTBYET 3HAUUTEIbHOE YHUCIO JHUI[, HE

NPUHALISKAIMUX K OOBIYHOMY Kpyry CEMbH, HE3aBUCHUMO OT TOIO,

BOCIIPUHUMAETCSI HCIIOJJHEHUE IIOCTAHOBKHU CIIEKTAKJIs B MECTE €€

MPENCTABICHUS WIA B APYIOM MECTE€ OJHOBPEMEHHO C IMPEACTABICHUEM

noctaHoBKH (moanyHKT 10 mynkra 2 crarteum 1317 'K P® B penakuuu

®enepanbHoro 3akoHa oT 28 mapra 2017 roma Ne 43-®3 «O BHeceHHH

W3MEHEHUNW B YacTh 4YeTBEPTYX [paxknaHckoro koxekca Poccuiickon

Oepneparuny; ganee — Oenepanbubiil 3akoH Ne 43-D3).

[Ipu sTOM, ecnu iepBoe MyOJTUYHOE MCIIOJIHEHHUE CIIEKTAKIS OCYIIECTBICHO
1o 1 aaBapsa 2018 roma ¢ coracusi pexuccepa-nocTaHOBIIMKA, TO OCYIIECTBICHUE
MyOJUYHOTO HCIOJHEHUs CIEKTaKJsd IOCJE€ YKAa3aHHOW JaTbl MOXET OBITh
OTPaHUYECHO TOJIBKO YCIOBUSMH JIOTOBOpa (4acTh 2 crartbu 2 DenepanbHOTO
3akoHa Ne 43-D3).

[TopanOK HWCUYHUCIEHUS CpOKAa JEWCTBUS MCKJIIOYUTEIBHOTO IpaBa
pexuccepa-nocTaHOBIIMKA CIEKTAKJs HAa MOCTAHOBKY, cuuTas ¢ | siHBaps roxa,
CJIETyIOLIETO 32 FOJI0OM, B KOTOPOM OCYILIECTBIICHO MEPBOE MyOIMUYHOE UCTIONTHEHHE
MMOCTAHOBKY PEXKHCCEepa-MOCTaHOBIINKA (a03ar BTopoii myHkTa 1 craren 1318 TK PO
B pemakuun DenepanbHoro 3akoHa Ne 43-D3), nmpuMeHsieTcs B OTHOILICHUU
CIIEKTAaKJIEH, epBoe MyOIIMYHOE UCTIOJTHEHNE KOTOPHIX OCYIIECTBICHO MOCe
31 nexabps 2017 roxa.

Oo01mue nosoxenusi yactu yerseproii 'K PP

32. B cooTrBercTBUU C MONOKEHUAMH yacTu yeTBepToid ['K PO TepmMunom
«UMHTENJIEKTyallbHAsi COOCTBEHHOCTBH» OXBAaTHIBAIOTCS TOJIBKO CaMu
pEe3yNIbTaThl HUHTEIUICKTYaJbHOM JIESITEIbHOCTA W TPUPABHEHHBIE K HUM
CpencTBa MHAMBUAYAIN3alUHA, HO HE mpaBa HAa HUX (crares 1225 I'K PO).
Ha pe3ynbTaThl MHTEIEKTyaIbHON JEATEIbHOCTH U MPUPABHEHHBIE K HUM
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CpeICTBa MHIMBUIYyaTU3aluu (MHTEJUIEKTYaIbHYI0 COOCTBEHHOCTH) B CHITY

crarb 1226 T'K P® mnpusHaroTCs HMHTEIJIEKTyalbHbIE IIpaBa, KOTOPHIE

BKJIIOYAIOT B C€0sI MCKIIOUUTENIBHOE MPABO, SBJISIONIECECS UMYIECTBEHHBIM

IIpaBoOM, a B ciaydasx, npeaycMorpeHHblx 'K P®, rtakxe nuuHble

HEUMYIIIECTBEHHBIC TpaBa (MpaBO aBTOPCTBA, MPABO Ha HMsl, MPaBO Ha

HEIIPUKOCHOBEHHOCTh MPOU3BEJEHUS, MPAaBO Ha OOHApPOIOBaHUE, MPABO Ha

OT3bIB, NPaBO Ha HENPUKOCHOBEHHOCTh UCIIOJHEHHUS) W UHBIE MpaBa

(HampuMep, MpaBo ClIeIOBaHUS, MPABO JIOCTYyIa, MPAaBO Ha BO3HATPAXKICHUE

32 CHYXEOHBIH pe3ylbTraT HMHTEJUIEKTYyaJIbHOM NeATeNbHOCTH, MpPaBO Ha

3aUTy (OHOTPAaMMBI OT HCKaXEHHs MPU €€ HCIOIb30BAHUM, MPABO Ha

MOJTy4YE€HHE MaTEHTa U Jp.), KOTOPbIE BO3HUKAIOT U MOJIEKAT 3alTUTE TOIBKO

B Clly4ae, KOI/ia MOJOXKEHUAMH YaCTH YETBEPTOU

I'K P® 0 KOHKpETHOM BHJE PE3YJIBTaTOB UHTEIUIEKTYAIbHOU NESITENBHOCTH

WA CPEACTB HMHIAMBHAYyadW3alMM YCTAHOBIEHA OXpaHa CHEUHAIbHO

MMOMMEHOBAHHBIX JIMYHBIX HEUMYIIIECTBEHHBIX U UHBIX IIPaB.

33. Ilynxrt 1 craren 1225 I'K P® copepkuT uMCUEpIBIBAIOIIUN IIEPEYEHD

PE3YJIBTATOB MHTEJUIEKTYaJIbHON JIESITENbHOCTA M MNPHUPABHEHHBIX K HUM

CPENCTB MHAMBUIYAIU3alMH, KOTOPBIM NPEIOCTABISIETCS NPABOBasi OXpaHa

Ha OCHOBAaHMM U B ITOPSAKE, IPEAYCMOTPEHHBIX 4acThio yeTBepTo [ K PO.

[Ipy >TOM K 4MCIy pe3yabTaTOB HHTEIUIEKTYaJbHOW JESTEIBHOCTH U
CpPEACTB WMHIWBUIyaIU3alldh, OXPAHAEMBIX B 3TOM MOPSAKE, HE OTHECEHBI, B
YaCTHOCTH, JOMEHHBIE HMEHA, HAMMEHOBAHMS HEKOMMEPUYECKHX OpraHu3alun
(crarbs 4 denepanbHoro 3akoHa ot 12 suBaps 1996 roga Ne 7-03
«O HEKOMMEpYEeCKHUX OpraHu3alMsAX»), HAaUMEHOBaHUS (HA3BaHUS) CPEICTB
MaccoBoit nHpopMmanuu (ctaths 2 3akoHa Poccuiickoit deneparnuun
ot 27 nekabps 1991 roga Ne 2124-1 «O cpeacTBax MmaccoBoi nHMOpMaIm, Jajnee
— 3akoH Poccutickoit @enepanuu «O cpeacTBax MaccoBoi nHdpopmanumny). [1pasa
Ha HUX TIOJUIeKAT 3aluTe Ha ocHOBaHWM oOmux monoxeHuit 'K PO o cmocobax
3aIUThI TPaKIAHCKHX IPaB.

34. OOHapoaoBaHHWE U JdaJibHEHIIEEe HCIOJIb30BaHUE H300paAKEHUS

rpaxkaannHa (cratbs 1521 'K P®) He OTHOCATCS K HHTEIJIEKTyaJbHbIM

[IpaBaM B CMBbICIIE TTOJIOKEHUN yacTtu yerBepror 'K PO, B cBs3u ¢ 31UM B

cllyyae MocsrareiabCTBa Ha COOTBETCTBYIOIIEE HeMarepuaibHoe Onaro He

MOJIJIEXKAT MPUMEHEHHIO CITOCOOBI 3alUThI, TPEyCMOTPEHHBIE crarbsiMu 1251

u 1252 TK P®. Ilpu sTtoM mnpousBeneHus, coaepKalme H300paKeHue

rpakJaH, OXpaHAIOTCS MO MpaBuiiaM 00 00bEKTaX aBTOPCKOTO MpaBa.

[Ipn npumenenun crarbu 1521 'K P® crnenyer mmeTs B BUAY, YTO MHOJ
ChEMKOM, MTPOBOAMMON B MeCTaX, OTKPBITHIX HJisi CBOOOJHOIO TOCEIHICHUS,
NOHUMAIOTCS B TOM YHUCJIE KMHO- U (POTOCHEMKA, BUIEO3ANNUCH, OCYIIECTBIsIEMas B
XO/le TPOBENCHUA OTKPBHITHIX CyneOHBIX 3acemanuil. Kuno- u ¢orochemka,
BUJICO3AMUCh OTKPBITOTO Cy/IeOHOTO 3aceaHusl JOJKHBI MPOBOUTHCS B MOPSIKE,
IPETYCMOTPEHHOM MPOIeCCYalIbHbIM 3aKOHOAATENbCTBOM (YacTh 5 cratbu 241
YrosoBHO-Ipo1ecCyalibHOTO Kojekca Poccuiickon denepanuu, yactb S5 crartbu 11
Komexkca anmunucTpatuBHOTO cypomnpousBoacrtsa Pocculickonn denepauumu,
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gyacth 7 crtarbu 10 I'TIK P®, gwacte 7 crareum 11 AIIK P®). Cormacue Ha
UCIOJIb30BAHKE TAKOM 3alMCU OT YYACTHUKOB CyJIeOHOTO 3aceaHus He TpeOyeTcs.

35. Hcxonda u3 mnonoxeHud nyHkra 2 crtarbu 1229 T'K PO

HCKIIFOUUTENBHOE IPaBO Ha pPE3yiIbTaT WHTEIUIEKTyaJIbHOW AESTEIbHOCTH

WM Ha CPEJACTBO HWHAMBHUAyaIH3aluu (3a MCKIIOYEHHEM TMpaBa Ha

(upMEeHHOE HAMMEHOBAHHE) MOXKET NPUHAAJIEKATh HECKOJIbKHM JIHIAM

COBMECTHO. YKa3aHHO€ HE O3Ha4aeT HaJIW4YWsg y JAHHBIX JIMI[ [paBa Ha

paszien NPUHAJICKAIIET0 UM HCKIIOYUTEIBHOTO MpaBa W BBIIEI U3 HETO

JTOJIEN.

B cuny a63ama nepsoro mynkra 3 crarbu 1229 I'K P® B3ammooTHOmICHUS
JUL, KOTOPBIM UCKIIFOUUTENIBHOE MPABO MPUHAJIEKUT COBMECTHO, B YACTHOCTH, 110
BOMPOCAM HCIOJIb30BaHUS COOTBETCTBYIOLIETO pe3yibTara WIH CpPEACTBa,
pacmopsKEHUsI MCKIIOYUTEIbHBIM IPAaBOM, pacHpenesieHUus JO0XOJA0B OT
COBMECTHOTO HCIIOJIb30BaHMS pe3yjbTara WM CpEACTBa JHOO OT COBMECTHOTO
pacnopsKEHUs HCKIIOYUTENbHBIM [PAaBOM, ONPEACINISIOTCS COIVIAIEHUEM MEXIY
ATUMH JIUIIAMH.

Ha ocnoBanuu a63ara yetBeptoro myHkra 3 cratbu 1229 'K P® kaxapiii u3
npaBooOiiaaTesield BIpaBe CaMOCTOATEIbHO MPUHUMATh MEPHI MO 3alIUTEe CBOUX
IpaB Ha pe3yibTaT HHTEJJIECKTYaJIbHOW JEATEIbHOCTH WJIM Ha CPEIACTBO
WHIVBUyaTN3alH, U UX COMJIAIIEHUEM ITO MPABUIIO U3MEHEHO OBITh HE MOXKET.

[Ipy HEAOCTHKEHMM COIJIAIIeHUs, MPEeIyCMOTPEHHOIro ab3aleM MEepBbIM
nyHkra 3 ctareu 1229 T'K PO, cmop mexay compaBooOnanareiasiMu 00
OTIPEJICIICHUH TIOPSAKA OCYIIECTBICHUS W PACTIOPSIKEHUS MPABOM MOXET OBITh
PacCMOTPEH CYIIOM IO HCKY JIFOOOTO W3 IpaBoobOnanareneit (myHKT 1 crartbu 6,
nyHKT | craten 445 'K PO).

ITynktom 3 crareu 1229 I'K PO onpeneneHbsl npaBuiia, TPUMEHSIOLIAECS
IpU OTCYTCTBUU COIJIALLIEHUSI MEXKAY COMPaBOOOIaAaTeNsIMU:

KaXIbli W3 npaBooOyiazareneil MOXET HCIOJb30BaTh pE3yJbTaT
UHTEJUIEKTYaIbHON JESATEIbHOCTH WM CPEACTBO MHIAMBHAyaJIU3allMU MO CBOEMY
YCMOTPEHUIO0, €CIM NHOE HE ycTaHoBIeHO ['K PD;

pacnopsKEHUE UCKITIOYUTENBHBIM ITPAaBOM Ha PE3yJbTaT MHTEIEKTYalIbHOU
NEATEIbHOCTH WM HAa CPEACTBO HHIAUBHIAYAJIU3alMU OCYIIECTBISAETCS
npaBoo0OIajaTeNIIMU COBMECTHO, €clii HHOe He npeaycMmoTrpeHo ['K PD;

JOXO/Ibl OT COBMECTHOI'O HCIIOJIb30BAHMS PE3YyJIbTaTa WHTEIIEKTYalbHOU
NeATeIbHOCTH WJM CPEACTBAa HHAMBHAYyalu3alMu JuOO OT COBMECTHOTO
pacnopsKEHUs HMCKIIOYUTENbHBIM TPAaBOM HA TaKOM pe3ylbTaT MM Ha Takoe
CPEJICTBO PACHPENEISIIOTCS MEKYy BCEMU IPaBOOOIaaTeNISIMU B PABHBIX JOJIAX, 32
UCKJIIOUEHUEM cCllydass IEepeXoJa HCKIIOYUTEIbHOIO IMpaBa K HECKOIbKUM
HacJleJHUKaM, KOIrJa TaKoe€ pachpeiesieHue JT0XO0J0B OCYIIECTBISETCS B
COOTBETCTBHHM C HACIEACTBEHHBIMH JIOJISIMH.

3asBiieHHE O TPOJUICHUHM CpPOKa JCHCTBUS IMaTEeHTAa HAa W300pETEHHE WITU
npoMblIeHHbIH 00pasen (ctatbs 1363 T'K P®) wim o 1ocpoyHOM MpeKpaiieHuu
CpOKa JAEHCTBUS NaTe€HTa Ha H300peTEHHE, MOJIE3HYI0 MOJENb HWIH
npoMblieHHbI oopasern (ctathst 1399 T'K PD) moxer ObiTh MOAaHO B MOPSIKE,
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OINPEJEIICHHOM COITIAIIEHHEM MEXAY MaTeHTOOONANaTeNsIMU, a MPU OTCYTCTBHHU
TaKOI'0 COIVIAIICHUS — JIUIIb COBMECTHO.

36. Ilpu mepexole HUCKIKUYHUTEIBHOIO IpaBa Ha pe3yabTar

MHTEJUIEKTYaJIbHOM JIEATEIbHOCTH WIM Ha CPEACTBO MHIWBHIyAIH3aLUU K

HECKOJBbKHMM HACJIEJIHHUKAM OHO NPHUHAJJIEKUT UM COBMECTHO.

Hcnonb30BaHUE TaKOro pe3yjbrara HWHTEIUIEKTYaJIbHOM JAEATENbHOCTHU

(cpencTBa MHIMBHYAIM3aLUN), PACHIOPSKEHUE UCKIIFOUUTEIbHBIM IIPABOM,

a TaKKe 3allUTa TAKOro IIpaBa B YKAa3aHHOM CJIy4ae OCYILECTBIISIFOTCS

COINIACHO MYHKTY 3

crarbu 1229 'K PO.

Pacnpenenenne J0XOAOB OT COBMECTHOIO MCIOJIB30BAHUS PE3YJIbTATa
UHTEJUIEKTYaIbHOU JEATEIbHOCTH (CpEACTBAa MHAMBUAYAIU3AMN) B YKa3aHHOM
CJIy4ae OCYILECTBISETCS B COOTBETCTBUU C HACIEACTBEHHBIMU JOJIAMH, €CIIM HHOE
HE MPEeyCMOTPEHO COMIAIEHUEM MEXIy COIpPaBo00IaaaTeIsIMU.

37. Ilo cmblcny nonoxkeHuil myHkta 5 crarbu 1229 I'K P® npaBo Ha

BO3HArpaKJICHUE BXOAMUT B COCTAB MCKIIOYUTEIBLHOIO ITPaBa.

B ciyuasx, yCTaHOBIIEHHBIX MOJ0XKEHUAMU yacTu yeTtBepror I'K PO, npaso
Ha BO3HArpaXJI€HHUE COXPAHAETCSA Yy aBTOpPA, HCHOJHUTENS, H3TOTOBUTEIS
(oHOTpaMMBI, M3TOTOBUTENS aydHOBHU3YyaJIbHOTO IMPOU3BENEHUS M TOTAa, KOrJa
UCKJIIOUUTEIbHOE IIpaBO €My He IMpUHAJIEKUT, a paBHO Yy oOnazaresns
UCKJTIOYMTENIBHOIO MpaBa, €Cclid OHO OrpaHuYeHo (Harpumep, ctarbu 1245, 1263,
1326 T'K PD).

Ha cuydau, mpeaycmMaTpHUBarIllUMe HCIOJb30BAHHE PE3YJbTATOB
UHTEJJIEKTyaJbHON JeATeIbHOCTH 0€3 coriacus MpaBooOiagareneid, HO C
COXpPAaHEHHMEM 3a HMMH IIpaBa Ha BO3HATPAXKIECHUE, PACHPOCTPAHSAETCS IPABUIIO
a63ana mepBoro myHkra 1 crateu 1231 I'K P® o nelicTBum Ha TeppUTOpHH
Poccuiickonn @enepanuu HCKIWYUTEIbHBIX NpPaB, YCTAaHOBJIEHHBIX
MexKIyHapoaHbIMu forosopamu Poccniickoit denepanyu u 'K PO.

Pacnopsmcelme HCKJJIIYUTEJIbHBIM IIPAaBOM

38. JloroBop, mnpeaycMaTpUBAIOUIMN OTUYYXKICHUE HCKIIOUYUTEIbHOIO
IpaBa Ha pe3ynbTaT HHTEJUIEKTyalbHOM JAEATEIBHOCTH WM CpPENCTBA
WHJIMBUAYyaJIU3alliU, HO B TO K€ BpeMs BBOASIIUN OrpaHUYEeHUs (HapUumep,
0 CpOKaM, TEPPUTOPHUH, CIIOCOOAM HCIOJIB30BAHMS COOTBETCTBYIOIIETO
pe3yapTara Wid CpelcTBa) JUO0 yCTaHABIMBAIOUIUN CPOK JIEUCTBHS 3TOTO
noroBopa, ¢ yuderoM nonoxenud crtatbu 431 'K PD wmoxker ObITh
KBAIM(PUIIMPOBAH CYIOM KakK JMIICH3WOHHBIM joroBop. [lpu orcyTcTBUUM
TakoW BO3MOXKHOCTH JOTOBOP MOJICKHUT MPU3HAHUIO HEIECUCTBUTEIBLHBIM
MOJIHOCTBIO WIIA B COOTBETCTBYIOIIEH yacTu (ctathu 168, 180 'K PD).
JloroBop 00 OTYYXIEHHM MCKIIOYUTEIBHOTO TIpaBa 3aKJI04YaeTcs B
nucbMeHHOM ¢dopme. JIMIIEH3UMOHHBIM JOTOBOP 3aKJIIOYaeTcsi B MUCbMEHHOMN
dopme, ectm 'K PD we mpemycmorpeno wmnHoe. HecoOmomeHne mHChbMEHHOM
(OpMBI TaKOTO JIOrOBOpPA BIIEYET €r0 HUUTOXKHOCTh (MYHKT 2 ctarbu 162, myHKT 2
ctatbi 168, nyHkT 2 crarbu 1234, myskr 2 ctarbu 1235 'K PO).
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B ciywasx, onpeneneHHbix myHKTOM 2 crareu 1232 I'K PO, oruyxneHue
UCKIIFOUUTENIBHOTO TpaBa Ha pe3y/bTaT UHTEIUIEKTYAJIbHOW JAESTEIbHOCTA WIH Ha
CPEACTBO MHIMBUAYAIU3ALNN IO TOTOBOPY, 3aJI0T ATOrO MPaBa U MPEIOCTABICHUE
IpaBa KCIIOJIb30BAaHUSI TAKOTO Pe3yibTara WM TAKOIO CPEACTBAa IO JIOrOBOpY, a
TaK)Xe IMepexoJ HCKIIYUTEIbHOTO mpaBa 0e3 JI0ToBOpa MOIJIEXaT
rOCyAapCTBEHHOM PEruCTpaLuu.

HecobOmonenue tpeboBaHUs O TOCYapCTBEHHON PEruCTpali HE BIIEYET
HEJECHUCTBUTENBHOCTU caMoro jaoroBopa. B cuny mynkra 6 crareu 1232 I'K PO
Nepexo]] MCKIIUMTEIBHOIO IIpaBa, €ro 3ajor WIH MPEJOCTaBICHHE IpaBa
MCITOJIb30BAHUS CUUTAETCS] HECOCTOSBILIMMCS.

3avHTEepecOBaHHAsl CTOPOHA JI0rOBOpa BIIpaBe 0e3 ydacTus Ipyroil CTOPOHBI
00paTUTHCsS C 3asIBJICHUEM O TOCYIapCTBEHHOM peructpaiuu (myHkKT 3 crarbu 1232
'K PD).

ComnacHo myHkty 4 crateu 1234 T'K P® wuckimrouuTenpbHOE MpaBO Ha
pe3yabTaT UHTEJJIEKTYaJIbHON JAESTENbHOCTH WIIM Ha CPEACTBO MHIUBUAYATU3aLUN
MEPEXOAUT OT MpaBooOIagaTensi K mMpuoOpeTaTesnto, €Clu CONIallleHHeM CTOPOH He
OpelyCMOTPEHO HHOE, B MOMEHT 3aKJIIOUEHMs] JOroBopa 00 OTUYXJIECHHUH
UCKJIIOYUTENIBHOTO TIpaBa, MEPEX0J HCKIOYHUTENBHOIO IMpaBa MO KOTOPOMY He
MOJIJIEKUT FOCYIapCTBEHHOM pEruCTpaluy.

Ecnu ke mepexosi MCKIIOYUTENBHOIO MpaBa MO JOrOBOPY 00 OTUYXKIECHUU
UCKITIOYMTENIBHOTO TpaBa MOJJIEXKUT TOCYIapCTBEHHON pErucTpanuu, TO MOMEHT
MepexoJa UCKIOYUTEIBHOIO MIpaBa ONPEEISIETCS B CHITy 3aKOHAa MMIIEPATUBHO —
MOMEHTOM TOCYJapCTBEHHOM perucTrpanuu Iepexoaa Takoro Impasna.
[IpenocraBienue npasa Mo JHUIEH3MOHHOMY JIOTOBOPY CUMTAETCS COCTOSIBIIMMCS
TAaK)K€ C MOMEHTA TOCYJIApCTBEHHOM PErucTpallMd NpeaocTaBieHus npasa. [Ipu
3TOM 0053aTelbCTBEHHbIE OTHOWIEHHUS W3 JOTOBOPOB, MEPEXOJ HIIHU
peOCTaBJIEHUE MpaBa MO KOTOPBIM MOAJIEXKAT TOCYyJapCTBEHHOW pErucTpanuu,
BO3HUKAIOT HE3aBUCUMO OT I'OCYIAPCTBEHHOM peructpauuu (yHKThI 1 u 2
crarbu 433 'K PO).

39. CneumayibHbli crIOCOO 3aIIMTHI TPaB MPEKHETO MPaBOOOIaAATENS IPU

CYLIECTBEHHOM HapyIlIeHUU TMpuolOpeTaTesieM OOS3aHHOCTH BBIILIATUTH

npaBoo0asaTeNl0 B YCTAHOBJIEHHBIH JOTOBOPOM 00 OTYYXIECHUU

HUCKIIOYUTENBHOTO MpaBa CPOK BO3HArpaxKJeHHE 3a MNpuoOpeTeHue

HCKJIFOUYUTENBHOTO IpaBa Ha pe3y/IbTaT HHTEIUIEKTyaJbHOU AESITENbHOCTH

WJIM Ha CPEJICTBO MHAMBUIyaIu3auu (ab3al mepBelid MyHKTa 5 crareu 1234

'K P®) He wuckIOYaeT BO3MOXHOCTH NPUMEHEHHUS MNPEXHUM

paBoOOIIaIaTeIeM HHBIX CTIOCO00B 3anuThI (cTaThs 12 'K PO).

40. IlockonbKy CpOK, Ha KOTOPBIN 3aKJIIOYAETCS JTUUEH3UOHHBIN JI0rOBOD,

HE MOXET IPEBBIIATh CPOK JACHCTBUSA HCKIIOYUTEIBHOIO IpaBa Ha

pE3yJIbTAaT HUHTEJIEKTYaJbHOW JEATEIbHOCTH HJIHU Ha CPEACTBO

uHAMBUAyanu3auu (ab3ar, nepswlii myHkra 4 crateu 1235 T'K POD),

JIOTOBOP, COJEp AN YCIOBUE O CPOKE €ro JEWCTBUS, IMPEBBIIIAIOIIEM

CPOK JIECTBUS UCKIFOUUTEIBHOIO MTPaBa, CYNTAETCS 3aKJIFOUYEHHBIM Ha CPOK,

PaBHBIN CPOKY ACUCTBUS UCKITIOYUTEIBHOIO IIPaBa.
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Ecnu cpok pAelcTBHUSA HCKIYUTEIBHOTO IpaBa NpPOIJIEBACTCS B
YCTAHOBJIEHHOM 3aKOHOM MOPSJIKE MOCJE 3aKIIOUYEHHUs JIMIIEH3MOHHOTO J10roBOpa,
TO CpPOK JIEMCTBHSI TAKOrO JIOTOBOpPA OIpPENEeNseTcs HMCXOAS U3 €ro yCJIOBUH U
HOBOT'O CPOKa JEHCTBUS UCKIIFOUUTEIILHOTO MpaBa.

41. Ecnu JUIEH3UOHHBIM JOTOBOPOM IMPSAMO HE MPELyCMOTPEHa €ro

0€3B03ME3/IHOCTh, HO MIPU 3TOM B HEM HE COIVIACOBAHO YCJIOBHE O pa3Mepe

BO3HArPaXKJICHUSI UM O MOPSJIKE €ro ONpEAEeHUs, TAKOW JOTOBOP B CHITY

a63ana Broporo nyHkra 5 ctareu 1235 'K PO cunrtaercs He3akIIOUEHHBIM.

[Ipu >TOM ecnau CTOpOHA MpPUHSUIA OT JAPYrol CTOPOHBI MOJHOE WIH

YAaCTUYHOE HMCIIOTHEHUE O TAaKOMY JUIIEH3MOHHOMY JOTOBOPY JIMOO MHBIM

o0pa3oM TMOATBEpJMIA €ro JEWCTBHE, OHAa HE BIIpaBe HEIOOPOCOBECTHO

CChUIAThCS HA TO, YTO JIOTOBOP SIBJISIETCS HE3aKJIFOUCHHBIM (IIYHKT 3 CTaThbu

432 TK PD).

ITo cmbicny yHkTa 5 crarbu 1235 'K PO B ero B3auMoCBsI3U ¢ IyHKTOM 4
crarbu 1237 I'K PO Bo3HarpaxJiecH1E 1Mo BO3ME3IHOMY JIMIIEH3MOHHOMY J1I0TOBOPY
ynja4yuBaeTcs 3a NpPeNOoCTaBICHHE IpaBa HMCIOJb30BAaHUS pe3yJbTara
MHTEJUIEKTYyalbHOM AESTEIbHOCTH W CPEACTBA UHIUBUYATH3ALINH.

B cBs3u ¢ 3TUM nMIIeH3UMapy HE MOXET OBbITh OTKa3aHO B TPEOOBAHUU O
B3bICKAHUU BO3HArpakJeHUs MO MOTHBY HEUCHOJb30BaHUS JHIEH3UATOM
COOTBETCTBYIOILIETO pe3yJibTara UM CPEJCTBA.

Ecau crtopoHamu cornacoBaHa Iuara 3a MOpeAOCTaBIE€HHE IMpaBa
WCTIOJB30BaHUS pe3yybTara HMHTEIUICKTYAIbHON JESITEIbHOCTH WU CPEACTBa
WHJVBHUAyalu3alud B TBEPAOW CyMME, a TaKXe JIOMNOJHUTEIBHO COINIACOBaH
pa3Mep BO3HArpax<JaeHus B (popMe MPOIEHTHBIX OTYUCICHUHN OT A0X0Aa (BBIPYUYKH)
(ab3ar Tpetuit myHkra 5 crarbu 1235 'K P®), npu HEeucnonb30BaHUM pe3yabTara
UHTEJIJIEKTYaJIbHON JAESITEIbHOCTU HIM CpPEACTBA HWHAWBUIYAIU3aLUU
JUIEH3UATOM yIUIaTe€ TMOJIEKUT TOJIBKO CyMMa, COINIACOBaHHAs B TBEPAOM
pasmepe. Ilpu 5ToM nulleH3UWap HE JUIIEH MpaBa MOTPEOOBATh BO3MEIICHUS
yOBITKOB, BBI3BAHHBIX HEHCIOJb30BAHUEM pe3yjibTaTa HWHTEIIEKTYalIbHOU
JEeSATENbHOCTH WK CPEICTBA UHIMBUAYATU3aLUU, U PACTOPTHYTH J10TOBOP.

B ciydae, korma cTOpOHBI JIMIEH3MOHHOIO JOTOBOpa COMIACOBAIN pPa3Mep
BO3HArpaKJICHUS TOJIBKO B (hOpME MPOIEHTHBIX OTYUCICHUH OT J0X0/1a (BBIPYUKH),
a HCIOJIb30BAaHME pe3yJbTaTa HWHTEIEKTYaJIbHON JIeSTeNbHOCTH, CPEICTBA
WHAUBUYAU3allMd HE OCYIIECTBISJIOCh, JHUIIEH3MAp BIpaBe NOTPeOOBaTh
BO3MeEIIEeHUsI YOBITKOB, BBI3BAHHBIX HEHCIOJIH30BaHHUEM pe3yJibTaTa
UHTEJUIEKTYaIbHOW JAESITENIbHOCTH WJIM CPENCTBA WHAMBUIYaTU3AlMH, a TaKKe
pacTopruyTh 10roBop. Pasmep yOBITKOB MOXKET OBITH ONpEIENICH, B YAaCTHOCTH,
UCXO/JISl U3 IIEHBI, KOTOPasi IPU CPABHUMBIX OOCTOSITENILCTBAX OOBIYHO B3UMAETCS 32
NpaBOMEpPHOE HCIMOJb30BAHHME JSTOTO MJM AHAJOTHUYHOTO pe3yibTara
MHTEJJIEKTYaIbHOM JAESATEIbHOCTH W CPEJCTBA UHIUBUY ATH3ALIUH.

'K P® nHe npemycmaTpuBaeT HEOOXOAMMOCTH TMOJYyYEHUS] COTIIACUSA
auneH3uara (Ipy HaJIWYMK 3aKIIOYEHHBIX paHee JIMIIEH3MOHHBIX JOTrOBOPOB) Ha
3aKJIIOYEHHE JOroBopa 00 OTUYKIECHHHM HCKIIOUWTEIbHOro mpasa. Ilpu 3tom B
cuny nyHkra 7 crarbu 1235 'K P® mnepexon HUCKIIOUMTENBHOTO IIpaBa Ha
pe3yabTaT UHTEJJIEKTYaJIbHOM JAESTENbHOCTH WIIM Ha CPEACTBO MHIUBUAYATU3aLUN
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K HOBOMY IpaBOOOJA/aTENI0 HE SIBISIETCS OCHOBAaHUEM JUISl W3MEHEHUS WU
pPacTOpKEHUs JULUEH3UOHHOIO JO0Tr0BOpa, 3aKJIIOYEHHOIO MpeaUIeCTBYHOUIUM
npaBooOnaaareneM. HoBbI mpaBooOiiafaTenab CTAaHOBUTCS JHUIEH3MApPOM Ha
YCJIOBHSIX PaHee 3aKJIFOYEHHOTO JIMLEH3MOHHOIO JOTOBOPA.

42. C yuerom nonoxenuil myHkra 3 crarbu 1237 I'K P® Bo B3auMocBsi3u

¢ nyHkrom | crareu 394 I'K P® u nyskxrom 3 crareu 1252 I'K PO npu

HaJU4YMK B JIMUEH3MOHHOM JOTOBOpPE YCJIOBHS 00 OTBETCTBEHHOCTH 32

HapyLICHUE MCKIIOYUTEIBHOIO IIpaBa Ha pe3yJbTaT HWHTEIUIEKTyaIbHON

NeATEeNbHOCTH WJIM CPEACTBO HWHAWBHAYyalu3allMd, BbIpa3uBLIECECS B

UCITOJIb30BAHUM TAaKOIo pe3yibTara WA CpPEACTBA 3a IpenesaMu Ipas,

IpPEeNOCTaBIEHHbIX [0 JOTOBOPY, JIMLEH3HAp BIpaBe MNOTpeOOBaThH

B3bICKaHUSl YOBITKOB WJIM BBIIUIATHI KOMIIEHCAIMUM B YAacTH, HE MOKPBITOU

JOTOBOPHOW HEYCTOMKOW, YCTAaHOBJIEHHOM 3a YyKa3aHHOE HapylLICHHUE

(3aueTHas HeycTOMKa). B ciyuae, korja J0roBOpoM JI0IIyCKAaeTcs B3bICKaHHUE

TOJBKO JIOTOBOPHOW HEYCTOWKHM, JHUIIEH3Map He BHOpaBe TpeOoBaTh

B3bICKaHUSI KoMMeHcaluu (yOBITKOB) (MCKIIOUMTENbHAA HEycToika). B

cily4ae, KOrja JOroBOPOM JOITyCKAeTCsl NMPUMEHEHHE OTBETCTBEHHOCTH I10

BBIOOpPY JIMIIEH3Uapa, — OH IO CBOEMY BBIOOpPY BIpaBe MNOTPeOOBAThH

B3bICKaHUS JIMOO HEYCTOMKH, JUOO BO3MELICHHUS YOBITKOB (BBIILJIATHI

KOMITEHCAIMK) (aJIbTepHATUBHAs HeycTolka). C yuyeToM yCIOBUH JI0TOBOpA

BO3MO)XHO B3bICKAHHWE HEYCTOWKH CBEPX CYMMBbI BO3MEILEHHBIX YOBITKOB

(BpIIUTaYeHHOM KommeHcauuu) (wrpadHas HeycToiika). Ilpu sTomM mnpu

TOJIKOBAaHUHU YCIIOBUW JOTOBOpa MPUCOCAMHEHUS O MTpadHON HEYCTOWKe

ClelyeT Y4YUThIBaTh, HE IOCTABJI€H JIM JIMLIEH3UAT B IOJIOKEHHE,

CYILIECTBEHHO 3aTPYAHSIOIIEE COTJIACOBAHHE HHOTO COJIEpX)aHUS

COOTBETCTBYIOIIUX YCJIOBUH JIOTOBOpPAa, B CHIIy SIBHOTO HEPAaBEHCTBA

[IEPETOBOPHBIX BO3MOXHOCTEH.

43. B coorBerctBuu ¢ nyHKkToM | crareu 1238 I'K PO npu nucbmMeHHOM

CONIACHH JIMLIEH3Uapa JULEH3UAT MOXKET 110 TIOTOBOPY NMPEAOCTABUTH IPAaBO

MCITIOJIb30BAHUS PE3YIbTaTa MHTEIIEKTYaIbHON IEATETbHOCTH WU CPE/ICTBA

WHIUBUyJIA3aLUU APYyTOMY JHLY (CyOIHIIEH3MOHHBIN TOTOBOP).

Comnacue Ha 3akKJIIOYEHHE CYOJIMIEH3MOHHOIO JOrOoBOpa, B TOM YMCIE C
KOHKPETHBIM CYOJUIIEH3UAaTOM, MOXET OBITh JaHO KaK B CaMOM JIMIEH3UMOHHOM
JIOTOBOpE, TaK M B OTACIBbHOM JoKymeHTe. [lpm 3ToM nuueH3uap BIpaBe
OTPaHUYUTh CBOE COMIACHE BO3MOXHOCTBIO 3aKIIOUEHUS CyOIMIIEH3MOHHBIX
JIOTOBOPOB O TMPEAOCTABICHUHM TOJIBKO OTIEIbHBIX CHOCOOOB HCIIOJIb30BAHUS
pe3yapTara MHTEJUJIEKTyaJIbHOM JESTENbHOCTH WM CPEACTBA MHIWBHUAYyaIU3alUN
U3 YMCIia TeX, KOTOpble ObUIM MPEIOCTABICHbI TULEH3UATY.

Cornacue MOXeT OBITh OTO3BAaHO JIMIIEH3UMAPOM [0 3aKJIIOUYEHHUS
CyOJIMLIEH3MOHHOTO J0roBOpa € BO3MEUIEHUEM YOBITKOB, BBI3BAaHHBIX TaKHM
OT3BIBOM.

44. B cuy crareu 1239 I'K PO B ciywasix, npenycMmorpeHHbix 'K PO

(B wactHoctH, ctatbu 1362 u 1423 T'K P®), cyn MoxeT no TpeOOBaHUIO

3aMHTEPECOBAHHOTIO JIMLA IPUHATH PELIEHUE O MPEAOCTABICHUH 3TOMY JIUILY

Ha YKa3aHHBIX B PEILICHUHU CyJla YCIOBHIX MpaBa UCIOJIb30BAHMS Pe3ysibTara
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MHTEJJIEKTYaIbHON JEATEeIbHOCTH, HWCKIIOUUTEIIbHOE MPaBO Ha KOTOPBIN

NPUHAJICKUT APYroMy JIUILY (IPUHYIUTETbHAS JTUIICH3US).

[Ipu paccMOTpeHHH COOTBETCTBYIOLIUX CIIOPOB CYAOM, UCXOAS U3 aHAJIOTUH
3akoHa (MyHKT 1 ctateu 6 ['K P®), npuMeHsIOTCS OJIOKEHUS ITyHKTa 1
cratbu 445 'K PO.

I[Ipu »TOM, mpUHUMAas peUIeHHWE O TNPEeJOCTaBICHUU JHIY TMpaBa
WCIIOIB30BaHUSL pe3yibTaTa HMHTEIUICKTYallbHOW JESTEIbHOCTH, CyH JOJDKEH B
PE30JIOTUBHOM YacTH PEUIEHUs yKa3aThb YCJIOBUS JMUEH3MOHHOTO JI0rOBOpa O
OPEeOCTAaBIEHUN TPOCTOM (HEUCKIIOUUTENbHOM) JnieH3uu. C ydeTroM 3TOro
MpEANoiaraéMble YCIOBUSI TPEAOCTABICHUS TAKOW JIMIIEH3UM JOJDKHBI OBITh
NPUBEJCHBI B UICKOBOM 3asiBJicHUH (MyHKT 1 crareu 1362 u mynkr 1 crareu 1423 'K PO).
HecobGmonenue 3toro TpeboBaHUsl BIEYET OCTABJIEHHWE HMCKOBOTO 3asiBICHHS O€3
nexeHus (ctatbs 136 I'TIK PO, crares 128 AIIK PD).

Cyn, ycTraHoBUB TMpaBO TpeOOBaTh MPEJOCTABICHUS MNPUHYAUTEIHLHON
JUIEH3UH, PaccMaTpUBAeT MMEIOUIMECS PA3HOIVIACUsl CTOPOH IO OTAEIbHBIM
YCJIOBUSM 3TOU JIUIICH3UU.

JleficTBUE IPUHYAUTEILHOMN JIMIICH3UN MOXKET OBITh MPEKPAIICHO

B COOTBETCTBUM C mojokeHusiMu ctatbu 450 'K PO (B Tom yucie B cyneOHOM
MOpSAJKE MO MCKY MaTeHTO0O0JaaaTeNss Ha OCHOBaHMM ad3ala TPeThero MmyHKTa 1
cratbu 1362, nynkta 4 crarbu 1423 I'K P®). OaHOCTOpOHHHUI OTKa3 OT
NPUHYIUTEILHON JTUIEH3UU HEJOMYCTHUM.

45. Tlom numomM, opraHM30BaBIIUM CO3JaHHE CIOXKHOTO OOBEKTa (CTaThs

1240 I'K P®), noHumaeTcs M0, OTBETCTBEHHOE 3a OpraHU3aIuio Impoiecca

CO3/IaHMS TAKOTO 0OBEKTA, B YACTHOCTH JIULIO, B3sIBLIEE HA C€0sl MHULIUATUBY

U OTBETCTBEHHOCTH 3a CO3JaHHUE COOTBETCTBYIOLIETO OOBEKTa (HampHUMep,

IPOAIOCED).

Cnenyer yuuThiBaTh, uTo ab3an Tpetuil myHkra | crareu 1240 'K PO
JIOITYCKAET BO3MOXHOCTh COINIACOBAHHS B JOIOBOPE TOJBKO YCJIOBHI O CpOKE U
TEPPUTOPUU JIEUCTBUS UCKIIOYUTEIBHOTO MTpaBa Ha pe3y/bTal UHTEIUIEKTYaJlbHOU
JESATENBHOCTH B COCTABE CIOKHOTO 00beKkTa. HUYTOXKHBI YCIOBUS TULEH3MOHHOTO
JIOTOBOpa, OrPaHUYMBAIONIME UCIIOIb30BAHUE TEMU WJIM HMHBIMU CHoOcoOamMu
pe3yabTara WHTEJUICKTYalbHOM JESITENIbHOCTH B COCTaBE CIIOKHOTO OObEKTa U
TaKUM 00pa3oM CO3JaroUIUe MPENITCTBUS AJI1 UCIOJIb30BAHUS CIOKHOIO OObEKTa
B 11esioM (myHKT 2 ctarbu 1240 'K PO).

46. B cnayuyae BHECEHHUS NOJJIEKAIIEro JEHEXHOW OIEHKE

UCKJIFOYUTENBHOIO MpaBa, MHOTO HWHTEJUIEKTYyalbHOTO IMpaBa (HampuMmep,

MpaBa Ha MOJYyYEHHUE MATEHTA) WM MpaBa MO JULIEH3UOHHOMY JTOTOBOPY B

KayeCcTBE BKJIaJla B YCTaBHBIM (CKJIAJOYHBIN) KalUTal XO35AWCTBEHHOIO

ToBapuilecTBa WM odmectBa (myHKT 1 crarbu 66! 'K P®) npu Hanmuuu

yKa3aHusi 00 3TOM B pPEHIEHUUM O CO3MaHUM (PEIICHMHM O BHECEHHH

UMYIIECTBA B YCTaBHBIA (CKJIQJOYHBIA) KamuTal WIUX JIOTOBOpe 00

YUPEKICHUN (CO3aHUM) TOBApUINECTBA WJIM OOIIECTBA), a TaKXke IMpHU

HaJIMYUM B TAKOM PEIICHHHM BCEX CYIIECTBEHHBIX YCIIOBHM, MOAJIEKAIIUX

BKJIIOYEHUIO, COOTBETCTBEHHO, B JOTOBOp 00 OTUYXJAEHUU

WCKIIIOYUTENBHOTO TMpaBa WIM B JIMUEH3UOHHBIA JIOTOBOD, 3aKJIIOYEHHE



25

OTJIEJIBHOTO JIOrOBOpa 00 OTYYXKJICHUM MCKIIOUUTEIBHOTO MpaBa WU
JUIEH3UOHHOTO JIOTOBOPA, OTBEYAIOIIETO TPEOOBAHMSIM, YCTAHOBJICHHBIM
yacThto yeTBepToi ['K PD (mynkt 1 crarbu 1233 'K PD) He Tpebyercs. B

ATOM Clly4ae TOCyJapCTBEHHAs! PErUCTpaIisl OTUYXKACHUS UCKITIOYUTEILHOTO

npaBa Ha MOAJEXKallUe TOCYJapCTBEHHON perucTpauuu pe3ysibTaT

MHTEJUIEKTYaIbHOM JAESITeNIbHOCTH, CPEACTBO UHANBUAYATU3ALNH, & PABHO U

MPEAOCTABIICHHUSI MPaBa UCIOJb30BAHUS TAKUX PE3yJbTaTa, CPEJICTBA MOMKET

OCYIIECTBIIATHCS U IO 3asIBJICHUIO YUPEAUTENS MIPU YCIOBUU MPEICTABICHHS

(B COOTBETCTBYIOLIEH YacTH) pEHIeHUS O CO3[aHWM TOBApUILECTBA WIIU

oO1iecTBa.

C yuerom nonoxenuin cratbu 1227 'K P® nepexon HCKIOYUTEIBHOTO
npaBa Ha pe3ylabTaT MHTEIJIEKTYyalbHOW MAEATENBHOCTH WIJIM Ha CPEICTBO
WHAWBUyaIu3allii, a pPaBHO MPEAOCTABIECHUE IIpaBa HX HCIOJIb30BaHUS
OpraHu3alliy, HE SBISIIOIIECICS COOCTBEHHUKOM 3aKPEIVICHHOTO 32 HEW MMYIIIECTBa
(rocymapCcTBEHHOE, MYHUIIUNAIBHOE YHUTApHOE NPEANpPUsITUE, YUPEKICHHUE),
OCYIIECTBIISICTCS B 00MIEM TOpsKe (IOTOBOP 00 OTUYXKIACHHH, JTUICH3UOHHBIN
noroop). Ecnu mpuobperareneM 1o JOTOBOPY OTUYXACHHUS HCKIIOYUTEIIHHOTO
npaBa SBJISETCS NpPEANPHUSATHE HJIH YUYpPEKJIEHHUE, OHO CTAHOBUTCH
npaBooOiasaTeieM U CaMOCTOATEIBHO OCYIIECTBISIET HCKIIOYUTENBHOE MPaBo,
3alMIAeT €ro W pacnopsbkaercs uMm. Ecim mpuobOperarenemM 1O JI0TOBOPY
OTUYYXJCHUS HCKIIOUUTEJIbHOTO TMpaBa SABIASETCS NYOJIUMYHO-TIPABOBOE
o0Opa3oBaHue, OHO CTAHOBUTCS MPAaBOOOIaIATEIEM.

47. Crarpamu 35818 u 1233 T'K P® nonyckaercsa pacnopsiKeHHE

HCKJTFOUUTENILHBIM MPABOM Ha pe3yJIbTaT MHTEIJIEKTYaJdbHON NESITEIhHOCTH

UM Ha CPEJACTBO HUHAMBUIyalU3allUM NyTeM 3ainora (Kpome

UCKJIIYUTEJIbHOTO MpaBa Ha (puUpMEHHOE HaMMEHOBaAHHE MU Ha

HAaMMEHOBaHHE MECTa MPOUCXOKIEHUS TOBApa).

HeumyiiecTBeHHbIEe TIpaBa HE MOTYT BBICTYINaTh B KaueCTBE NpeaMeTa
3aJora.

NmyiecTBEHHBIE MpaBa HA Pe3yabTaThl MHTEIUIEKTYIbHOM JEATeTbHOCTH U
MIPUPABHEHHBIE K HUM CPEACTBA MHAMBUIyaTU3AIlMU MOTYT BBICTYIIaTh B KAU€CTBE
npeaMeTa 3ajgora MNpU YCIOBUM, UYTO JAOMNYCTUMO HUX OTYYXKJIEHHUE OT
npaBoobnanatens (myHkT 1 crarbu 35818 'K P®). Tak, He MOTYT OBITh MPEIMETOM
3ajora MpaBO CJEJOBaHHUS Ha MPOU3BEACHUS H300pa3UTEIBHOTO MCKYCCTBa,
aBTOPCKHE PYKOMUCH (aBTOrpadbl) TUTEPATYPHBIX U MY3bIKaJIbHBIX TPOU3BEICHUM.

[Ipenmer nmoroBopa 3ajora ONPEAEHACTCS NPUMEHUTEIBHO K IYHKTY 6
crarern 1235 'K P® mnyrem ykazaHuss Ha pe3ylabTaT HMHTEJUIEKTYyaJlbHOMN
NESITEIbHOCTH WM Ha CPEACTBO HWHAMBUIyaJIM3allUM, MNPaBO Ha KOTOpHIE
neperaeTcsa B 3aJI0f, CO CCHUIKOM B COOTBETCTBYIOIIMX CIIy4yasiX HAa PEKBU3UTHI
JOKYMEHTA, YIOCTOBEPSIOLIEr0 HCKIIOUUTEIBbHOE MPAaBO HAa TAKOW pe3ysbTaT WU
Ha TaKoe CPeACTBO (MATeHT, CBUACTEIHCTBO).

Taxxe B JoroBope 3anora JOHKHO OBITh ONPEIENICHO: 3aJ0XKEHO JIU
HCKJIIOUUTENHHOE MPABO HA PE3yNbTaT MHTEIJIEKTYaJdbHOM AESTEIbHOCTH WU Ha
CPEIICTBO MHAMBUAYATU3AINK B TMOJTHOM OObeMe (MPUMEHHUTENIBHO K MyHKTY |
cratbi 1234 I'K P®) unu npaBo MCNOIB30BaHUS TAKOTO Pe3yjbTara WM TaKOTO
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CpECTBa B MPEAYCMOTPEHHBIX JIOTOBOPOM Mpesenax (IPUMEHUTENIBHO K MyHKTY 1
cratbn 1235 T'K P®). B mocrmemHem ciiydae A0TOBOpP O 3aliore JIOKEH
npeaycMaTpuBaTh W OOCTOSITEILCTBA, MPUBEJACHHBIE B TMOANYHKTE 2 TyHKTa 6
crarbu 1235 u B ctatbe 1236 'K PO.

B cuny nynkra 4 crtarbu 35818 'K P® no nporoBopy 3alora
UCKJTIOYMTENIBHOIO MpaBa Ha pe3yJibTaT MHTEIUIEKTyallbHOU JIEATEITbHOCTH WM Ha
CPEIICTBO WHIMBHyalIH3alUU 3aJ0rofareib B TEYEHHE CPOKa JAEMCTBUS 3TOrO
JoroBopa 0e3 cornacusi 3aJ10rofiepsKaTelisi BIIpaBe UCIOIb30BaTh TAKOW pe3ysbTar
UHTEJUIEKTYaIbHOU JIEATEIbHOCTH WM TaKO€ CPEJACTBO WHAMBUAYAIU3ALMH U
pacropsikaTbCsid HUCKIIOUUTEIIbHBIM IMPABOM Ha TaKOW pe3yabTaT WM Ha TaKoe
CPENCTBO, 3a MCKJIIOYEHUEM CIy4das OTUYKJICHHS HCKIIOYUTEIBLHOIO IpaBa, €Ciu
JIOTOBOPOM HE TIPEIyCMOTPEHO HHOE. 3alIorofareib HE BIPABE OTYYKIATh
HCKIIIOUUTENIbHOE TpaBo 0e€3 corjacus 3ajlorofepiKarens, €ClIM HHOE He
PEAYCMOTPEHO JOTOBOPOM.

Ha3BaHHBIM 10rOBOPOM 3a710Ta MOXKET OBITh YCTAHOBJICHO:

OTPAaHUYEHHE [0 CAMOCTOSTEIbHOMY HCIIOJb30BAHUIO 3aJ0T0AaTeleM
pe3yNbTrara UHTEIUIEKTYalIbHOW JEATEIbHOCTH WM CPEJICTBA UHANBUIyaIU3aLNY;

OrpaHUYEeHHE IO CaMOCTOSATEIBHOMY PACHOPSIKEHUIO HUCKIIOYUTEIbHBIM
MpaBOM Ha pe3yJdbTaT HHTEIUIEKTYallbHOM JESTEIBHOCTH WU CPEICTBO
WHIWBHIyalu3allud CIoCc00amMu, OTIMYHBIMH OT 3aKIIOYEHHUs J0roBopa 00
OTUYXJICHUU HCKJIIOUUTEJIBHOTO TMpaBa (HampuMep, MOXKET OBbITh YCTaHOBJIEH
3anpeTr Ha MyONMYHOE 3asiBICHHE, NMPEAYCMOTPEHHOE MyHKTOM 5 crarsu 1233 'K PO,
WJIM Ha 3aKJII0YEHUE JTULEH3MOHHBIX IOTOBOPOB, B TOM YHCIIE 110 MTPaBUIIaM
cratbu 12861 'K PD);

IIPaBO 3aJIOTOJIATEINsl 3aKJIF0YaTh JOTOBOP HA OTUYXIAEHUE UCKIIFOUUTEIBHOTO
npaBa Ha pe3ylbTaT HHTEIJIEKTYyaJlbHOW JESITEIbHOCTH WU CPEACTBO
WHIMBUIYyalA3aI1H.

3ammTa HMCKIIOYHUTENIBHOTO MpaBa, SBISIOMIErOCsS IPEIMETOM 3ajora,
OCYILIECTBIISICTCS 3QJI0rOAaTeNieM. 3alI0roepKarellto MoJoKEHUAMHU crareid 347 u
1250 T'K P® mnoJHOMOYMK TO 3alUMTE€ HUCKIOYUTEIBHOrO IpaBa HE
MIPEIOCTABIICHO.

48. Ilonoxenus crarei 1234 u 1235 'K P® He uCKII04aOT BO3MOXKHOCTH

3aKJIIOYEHHSI JOTOBOpa 00 OTUYXKICHUHM HCKIIOYUTENBHOIO MpaBa WIH

JUUEH3UOHHOIO JOTOBOpa, MNPEAYCMAaTPUBAKIIUX MNEPEXO]

UCKJIIOYMTEIBHOIO IIpaBa WM MPEJOCTABICHUE IIpaBa HCMOJIb30BAHUS

pe3yiabTaTa HHTENJNEKTYaJbHON JAE€SATEIbHOCTU HUIU CpeaCcTBa

WHIUBUTyJIU3AIUH, KOTOPBIE OYIyT CO3/1aHbl (BO3HUKHYT) B Oy/IyIIIeM.

C yuerom mnonoxenuid nyHkra 4 crarbu 1234 u crateu 1235 T'K PO
UCKJTIOYUTENIbHOE TMPaBO HAa TAaKOM pe3ylbTaT MHTEIUIEKTyaJIbHOW JESTEIbHOCTH
WJIU CPEACTBO MHIUBUIAYAIN3ALUN TIEPEXOIUT, a IPABO UCIIOJIB30BAHUS PE3YJIbTaTa
UHTEJJIEKTYaJIbHON JESITEIbHOCTU HIU CPEACTBA HWHAWBUIYAIU3aLUU
IPEeIOCTaBIsAETCS B MOMEHT, ONPEJEICHHbI B JIOTOBOpE, HO HE paHee MOMEHTa
BO3HUKHOBEHUS TAKOTO MPaBa.

Ecnu pe3yabTarT HMHTENNEKTYalbHOW JEATEIABHOCTH HIH CPEACTBO
UHIMBUAYyaJIM3allid, KOTOpble OyayT co3aaHbl (BO3HUKHYT) B Oyayliem, B
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coorBeTcTBUM ¢ 'K P® OyayT OTHOCUTBCS K YHCIAY MNOIJIEKAIIUX
roCylapCTBEHHOW pPErucTpaluy, MOCJIE€ TAaKOW pPErucTpaluu OTYYXKIECHHUE
UCKIIFOUUTENIBHOTO MpaBa WM NMPEAOCTABICHHUE IpaBa HUCIIOJNb30BaHMS JAHHOTO
pe3ynbrara WIM CPEACTBAa II0 JOTOBOPY TaKXKe IOMIECKUT TOCYyNapCTBEHHOU
peructpanud. IIpu 3TOM HCKIIFOUNTEIBHOE ITPAaBO HA COOTBETCTBYIOIIME PE3YIBTAT
WIK CPEACTBO IEPEXONUT OT IMpaBooOnazarenss K NpuoOpeTarento, a IMpaBo
WCIIONB30BaHUs pe3ynbrara HMHTEIUIEKTyAIbHOM JESITEIbHOCTH WA CPEACTBA
UHAUBUYAJIU3ALUN [PEJOCTABISAETCS B MOMEHT IOCYJapCTBEHHOM pPErucCTpayu
PaCHOPSKEHUS HCKITIOYUTEIBHBIM ITPABOM.

[Ipeamer Takoro AOroBopa JOJKEH OBITh WHAWBUIYAIU3UPOBAH TaKUM
oOpa3oM, 4TOOBl MO3BOJIATH ONPENEIUTh KOHKPETHBIN pe3yiabTaT
UHTEIJIEKTyaJIbHOU JEATEAbHOCTU MM CPEACTBO HHAUBHAyAIU3aLUH, B
OTHOILLICHWM IIpaBa Ha KOTOPBIE JOTOBOP 3aKIIOYAECTCA, HA MOMEHT OTYYKICHUS
UCKJIIOYUTEIBHOTO MpaBa Ha Takod OOBEKT WM NPEAOCTaBJICHUS IpaBa
UCIIOJIb30BAHMSI TAKOTO OOBEKTA B COOTBETCTBUU C JAHHBIM JJOTOBOPOM.

K moroeopam, mpenMeT KOTOPBIX INPEAIONaraeT CO3JaHHE IMPOU3BEACHUS,
npuMeHsitoTcsa npaBwia crared 1288, 1296 wumu 1298 T'K P®; coznanue
IPOMBIIIEHHOTO 00pa3na — npaBuia crared 1372 uwnu 1373 'K P®; coznanue,
BBIBE/ICHUE, BBISBICHHUE CEICKIIMOHHOTO JOCTHKEHUS — npasuia crare 1431 unu
1432 I'K P®; coznaHue TONMOJIOTMU UHTETPAIbHON MUKPOCXEMBI — IIPaBUIa
crareit 1463 unu 1464 I'K PO.

IIpn mnepenade mpaBa HaA NOJNy4YEHUE IIATEHTA IPUMEHSIOTCSA IIPAaBUIIA,
npeaycMmorpennbie crarbeit 1357 'K PO.

JloroBopoM 0 3ajore Takke MOXET ObITh MPEeIyCMOTpPEHA Nepeiaya B 3aJI0T
HCKJIIOYUTENBHOTO IIPaBa HA PE3yJbTaT MHTEIUIEKTyalbHOM JEATEIBHOCTU WM Ha
CpPEICTBO HHAMBUAYyaATHU3alMU, KOTOPOE BO3HUKHET Yy MpaBooOiaxarens
(3anorogarensi) Wi nepeuseT K HeMy B Oynymiem (myHKT 1 ctarbu 6, myHKT 2
crarbu 3581, crarbs 35818 'K PD).

[Ipu »TOM MHOUBUAyadU3alus MpEAMETa J0roBopa 3ajora JOKHA ObITh
OCYILIECTBJIEHA MYTEM YKa3aHHUs CBEICHHM, MTO3BOJSIONINX YCTAHOBUTH PE3YJIBTAT
MHTENJIEKTYaJIbHONU JEATENbHOCTH WJIHU CPEACTBO HWHIMBHUIYyaJW3alHH,
UCKITIOYMTENIBHOE MTPaBO HAa KOTOpbIe repeaaeTcs B 3aor (MyHKT 2 crarsi 3583 'K PD).

49. Hcxons w3 nonoxeHud myHkrta 1 crareu 1233 m B cuimy nyHkra |

cratb 1013 T'K P® wuckmrountenbHOE NPaBO MOXKET OBITh OOBEKTOM

JIOBEPUTEIIBLHOTO YIIPABJICHUS.

'K P® BbelgenseT ABa BuJa YIPABIEHUS NPABOM — JOBEPUTEIBHOE
ynpasinenue (rmaBa 53 'K P®) m KoUIEKTMBHOE YINpaBIEHUE aBTOPCKUMH U
CMEXHBIMH TpaBamu (cTatbu 1242-1244 TK PD).

B cBs13u ¢ 3TUM npu pa3rpaHUYE€HUU JAHHBIX BUJIOB YNPABIEHUS MPABOM U
TOJIKOBAaHUU JOTOBOPA, HA KOTOPOM JIMIIO OCHOBBIBAET CBOE MPABO Ha OOpalleHue B
Cyll, JUid 1iesied ero KBau(uKaluy He0OXOAUMO YUYUTHIBATh, YTO HEKOMMEpUECKast
opranuzanust B cwiy nyHkra 1 crareu 1015 'K PO, mo obmemy npaBuiy, He
MOXET OBITh JOBEPHUTEIbHBIM YHpaBisimuM. B TO ke Bpems TOJIBKO
HEKOMMEPYECKUM OpraHu3alUsM MOTYT ObITh IPEJOCTABIEHBI IMOJHOMOYHUS I1O
YIPABICHUIO TIpaBaMU Ha KOJUIEKTUBHOW OocHOBe (MyHKT 1 crartbu 1242 'K P®D).
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JIOBEpUTENbHBIN YIPABISIIOIIUN, OCYLIECTBISI JOBEPUTEIBHOE YIPAaBICHUE
UMYILECTBOM B MHTEpEcax YyupeauTens yhpaBieHHs (BBITOAONpHOOpeTaTes),
BIIpaBE€ OCYLIECTBISATH MPABOMOYMS 00Jajaresis HUCKIIOYUTENBHOTO IIpaBa B
npezenax, NpeayCMOTPEHHBIX 3aKOHOM U J10roBopoM (yHKT 1 crarsu 1020 'K P®D), u
pacropsikKaTbCs HWCKIIOYHMTENBHBIM IIPAaBOM, €CIM HMHOE HE IPEAyCMOTPEHO
noroBopoM. Bmecre ¢ TeM B OTIIMYME OT JIMIIEH3UOHHOTO JI0TOBOPA UCTIONb30BAHUE
pe3yapTara MHTEJJIEKTyaJIbHOM JESATENbHOCTH WM CPEACTBA MHIWBHUAYyaIU3alUN
MOXET OCYULIECTBIIATHCA TOJBKO B MHTEpecax Bblrogonpuodperarens. Jorosop o
peI0CTaBIEHUH MTOJIHOMOYHUH IO YIIPaBJICHHUIO TpaBaMu Ha KOJUIEKTUBHON OCHOBE
HE MOXET COAEp)KaTh YCJIOBHE IO HCIOJIb30BAHHUIO YHPABIAIOMIMM OOBEKTOB
aBTOPCKMX M CMEXKHBIX IIpaB. IIpenocraBieHue TakMx IPABOMOYUN MOXKET
COCTaBJIAThH MPEIMET JUIIEH3UOHHOTO JI0TOBOPA.

50. IIpaBo IOBEPHUTENBHOTO YIPABIAKIEr0 Ha 3aMUTY

UCKJIFOYUTENIBHOIO IIpaBa CIIEAyeT W3 MpaBa Ha 3allUTy, IPUHAJJIEKALIETO

YUPEAUTEN0 JOBEPUTENbHOTO YyrpaBiieHUs. COOTBETCTBEHHO, €CIH

yUpennuTenh YIpPaBICHUS ABISETCS MPaBOOONIagaTesieM U B JIOBEPUTEIHHOE

yIpaBJIeHHUE IepeaaeTcs NpaBO HCIOJIb30BAHUS pe3yabTara

MHTEJUIEKTYaJIbHOW NEATeIbHOCTU ONpPENEICHHBIM CHOCOOOM (WM BCEMH

crnoco0aMHu), TO TOBEPUTENIbHBIN yIPABIIAIOMIMI BIPaBe KaK OCYLIECTBISAThH

nepeaHHble €My B yIpaBJICHUE NpaBa, TaK W 3allUIIATh UX TAKUMU HKE
cnoco0aMu, KakuMU obOnajgaeT mnpaBooOnanarens. Ecnu ke yupenurens

YOPABJICHUS CaM SIBJISI€TCS JMIIEH3UAaTOM, TO MPAaBOMOUYHUS JOBEPUTEIHLHOTO

YIPABJISIFOLIETO 3aBUCAT OT TOTO, MEPEJAHbl JIM €My B YIIPaBICHHUE IIpaBa

JUIEH3MATa, MOJYYMBIIEr0 MX IO JOTOBOPY HCKIIOYUTENbHOW JUUEH3UU

WJIM K€ TTOJIYYMBIIETO UX MO JIOTOBOPY HEMCKIIIOUUTEIbHOMN JIMLIEH3UU.

IIpy 3TOM y4peauTeslb JOBEPUTEIBHOIO YIIPABIECHUS, NEpeaaBIINN
UCKJIIOUUTENIbHOE TMpPaBO B JIOBEPUTEIbHOE YMPABIEHHUE, CAMOCTOATEIbHO
osb30Barbes npexycMorpeHHbiMu ['K PO mepamu 3amuTsl He BIpase.

51. MHcxoma u3 mnonoxenuit crarbu 1241 I'K P® npu peopranuzanuu

IOPUAMYECKUX JIMI[ TEepPeXoJ] HUCKIIOYUTEIbHOTO MpaBa Ha pe3yJbrar

MHTEJUIEKTYaIbHOM JIEATEIbHOCTH WIM Ha CPEACTBO MHIWBHIyAIH3aLUU K

ApPYromMy JHLY OCYHIECTBIseTcs O€3 3aKJI4YEeHUs J0roBopa cC

npaBooOnanareneM. [lepexon mpaBa B ciyyasix, KOrJa COOTBETCTBYIOIIMMA

pe3yabpTaT WIM CPENCTBO MOAJIEKAT TOCYJAPCTBEHHOM PErHCTpaluu, TAKXKe

HOJUIEKUT FOCYJapCTBEHHOM PErUCTPALIMH.

[Io obmemy mnpaBuiay, HpU peOpraHU3aALUU HOPUAUYECKUX JHII
HCKIIFOUUTENBHOE MPaBO IMEPEXOJUT K MPABOINPEEMHUKY M IMOMJEKHUT 3alIUTE C
MOMEHTA BHECEHUS COOTBETCTBYIOIIEH 3allUCU B E€IUHBIA TOCYIapCTBEHHBIN
peectp ropuandeckux juil (cratbu 57, 58 u nmyHkT 6 ctathu 1232 ['K PD).

C 3T0r0 MOMEHTa PABONPEEMHHUK NOJTYyYaeT BO3MOXKHOCTh CAMOCTOSITEIIBHO
UCIIOJIb30BAaTh COOTBETCTBYIOUIUN pE3yJbTaT WHTEUIEKTYaJIbHOW JEATEIBHOCTH
JT100BIM CITOCOOOM U B 1000 popMe, a TakKe 3allMIIaTh UCKIIOYUTEILHOE MPaBo,
B TOM YHCJIE IyTeM OOpalieHHs B CY/I.

Bmecte ¢ TeM peanu3anus IPaBOMOYMM, COCTaBIISIIOIIUX COAEP)KaHHE
UCKJIIOYUTENIBHOTO TIpaBa, B IOJHOM OObEME BO3MOXKHA TOJBKO MPH YCIOBHH
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TOCYIapCTBEHHOM pETUCTpallu COCTOsIBIIErocs: mepexoga mpaBa. C ydetoMm
noynioxkeHud nyHkra 6 crarbu 1232 'K P® pacnopsskeHne Takum IIpaBOM
PaBOMPEEMHUKOM (@ PaBHO COBEpIIEHUE JIOOBIX JEHCTBUH, OIMPEACISIONINX
MOPSZOK CYLIECTBOBAHUSA HCKIIIOUUTEIIBHOTO IIpaBa) BO3MOXKHO TOJBKO IMOCIIE
rOCyJIapCTBEHHOW pErucTpaluu TMepexoaa MCKIIUYUTEIbHOTO IMpaBa WU
OIHOBPEMEHHO C HEM.

Ecnu nuno, kK KOTopoMy MEpEeXOoIUT UCKIIIOUUTENBHOE MPAaBO, HE 00OPATUIOCh
3a TOCYIapCTBEHHOW pEerucTpaiyeil nepexoja JaHHOTO MpaBa MOCIE 3aBEPIICHUS
peopraHusanyu, TO PHUCK BO3MOXHBIX HEOJAronmpUsTHBIX MOCIEACTBUM s
B3aMMOOTHOIIICHUH C TPETHUMH JIMIIAMHU JISKUT HAa HEM KaK Ha IpaBooOIagaTene.

52. B cuny crarbu 1241 TK P® mnpu oOpaimieHun B3bICKaHUS Ha

MMYIIECTBO MpaBooOIagaTesisi HCKIIOYUTEIBHOE IMPaBO Ha Pe3yibTaT

WHTEJJIEKTYalIbHON JIeSITEIbHOCTU WM CPEACTBO WHIMBUAYyAIU3allUM, Ha

KOTOpO€ MOXKET OBITh OOpalleHO B3bICKaHWE B mpeaycMmorpeHHbix ['K PD

ClydasiX, IMEepeXOoIUT K Jpyromy Juiy Oe3 3akIo4eHUs J0roBopa C

IpaBOO0IIAIaTENIEM.
CornacHo yactu 3 cratbu 87 denepanbHoro 3akoHa ot 2 oktsops 2007 rona
Ne 229-®3 «OO0 HUCHOTHUTEIBHOM MPOU3BOACTBE» (Hanee — 3akoH 00

HCTOJHUTEJIbHOM MPOU3BOJCTBE) peanu3anusi HMYIIECTBEHHBIX MpaB
OCYIIIECTBIISCTCS IyTeM IIPOBEACHUS OTKPBITHIX TOPToB B (popMe ayKIMOHa.

Ucxons u3 nynkra 6 crarbu 448 'K P®, nuuo, BbIMrpaBuiee TOPru, U
OpraHu3aToOp TOPrOB MOJIKCHIBAIOT B JEHb MPOBEACHUSA ayKIMOHA MPOTOKOJI O
pe3yiabTarax TOproB. Eciu mepexoa HCKIWYUTEIBHOTO NpaBa Ha
COOTBETCTBYIOIIUMA PE3y/IbTaT WHTEIJIEKTYadbHON ACSATEIbHOCTH WU CPEIACTBO
VHIUBHUyaAIU3alMU C y4eToM TmonoxkeHun crareu 1232 'K PO mnognexur
roCydapCTBEHHOM pPETUCTpallii, OCHOBAHMEM ISl TAaKOH PETUCTPALUM CIIYKUT
yKa3aHHBIN IIPOTOKOJI O pe3yJbTaTax TOPIoB.

B cnyuae mepenaum mpuHaIeKaniero J0JKHUKY UCKIIIOUUTEIIBHOTO MpaBa
Ha pe3yJbTaT UHTEJUICKTYaJIbHOU JAESATEIbHOCTU WIIM CPEACTBO UHAUBUIAYTU3AIUN
B3BICKATENI0 KaK HEpPEaJM30BAaHHOTO HMYIIECTBa OCHOBAHUEM s
rOCy/IapCTBEHHOU pErucTpanuu nepexoja UCKIOYUTEILHOIO MpaBa SBISIETCS aKT
npueMa-repeadu, KOTopbiM oopmITsieTcst Takas rnepeaaya (dacte 14
ctatbu 87 3akoHa 00 UCTIOJIHUTEILHOM MPOU3BOJICTBE).

OO0mue BONpOCHI 3aIMTHI HHTEJIEKTYaJIbHBIX PaB

53. CornacHo crarbe 1248 T'K P® crnopbl, CBA3aHHBIE C 3aIUTOM
HAapyWEHHBIX HJIU OCHOPEHHBIX HHTENJIEKTyaJbHBIX Ipasn,
paccMaTpUBAIOTCS U Pa3peliaoTcs, Mo 00IIeMy IPaBUILY, CYIOM.

B coorBerctBum ¢ nmyHkrom 2 crateu 1248 'K PO npemycmarpusarorcs
Clly4ad 3allliThl MHTEUIEKTYyaJIbHBIX MpPaB B aJAMHHUCTPATUBHOM (BHECYIEOHOM)
nopsnke. [Ipu oOpaiiennn B cya ¢ TpeOOBaHUEM, TOJUISKAIIUM PACCMOTPEHUIO B
aIAMUHUCTPATUBHOM (BHECYNEOHOM) MOpSAJKE, CyAd OTKa3blBAE€T B IPUHATHU
coOoTBeTCTBYIOLIEro 3asBiaeHus (myHKT 1 yactu 1 crareu 134 T'TIK PO, nyHkr 1
yactu 1 crateu 1271 AIIK PO).
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IIpu paccMOTpeHMHM CyIOM J€JI O HapyLIEHWW HHTEIUIEKTyaJIbHBIX IpaB
BO3PAXXCHMSI CTOPOH, OTHOCSIIMECS K CIIOpY, IOJUIEKAIEMy PAaCCMOTPEHHIO B
aMUHUCTPATUBHOM (BHECYlI€OHOM) TMOpSAKE, HE JOJKHBI TPUHUMATHCA BO
BHUMaHHUE U HE MOTYT OBITh MOJIOKEHBI B OCHOBY PEIICHUS.

54. IlpumeHeHue K JMIly, HapyIIMBIIEMY WHTEUIEKTyaJbHbIE IIpaBa Ha

pe3yJlbTaThl MHTENJIEKTyalbHOU AESATENbHOCTH HJIH CpPEICTBA

WHAUBUIYyAJIU3allUU, MEpP AJIMHUHHUCTPAaTUBHOW HIM YTOJOBHOWU

OTBETCTBEHHOCTH HE HWCKIIIOYAET BO3MOXKHOCTH IPUMEHEHHSI K ITOMY K€

JUIy MEp 3allUThl MHTEJUIEKTyalbHBIX MpaB B TIPaKIaHCKO-IPABOBOM

MOPSJIKE.

IIpu 3TOM ciemyer UMETh B BHJy, UTO caM IO cede OTKa3 B NMPUBJICUYCHUU
Java K aAMUHUCTPATUBHOM WM YTOJOBHOM OTBETCTBEHHOCTHM HE O3HAYaeT
HEBO3MO)XHOCTH MPUMEHEHHUSI IPak1aHCKO-IIPABOBBIX MEP 3aILUTHI.

55. HamnexammuMm OTBETYMKOM [0 TPEOOBAHUIO O TPUMEHEHHH MEp

OTBETCTBEHHOCTH 3a HapyIlEHHWE HCKIIOYUTENIbHOIO IpaBa, JOMYIIEHHOE

pabOTHUKOM FOPUAMYECKOTO JIMIA WM TpakKJaHMHA TPU HCIOJTHEHUU

TPYAOBBIX (CITYKEOHBIX, TOMKHOCTHBIX) O0S3aHHOCTEMH, SIBJISIETCSI HA3BAaHHOE

IOpUIMYECKOE JIMIO0 WM TpaXXKJaHWH, PAOOTHUK KOTOPOIrO JAOMYCTHII

HapyweHue (MyHKT 1

crarbu 1068 I'K PD).

56. Ilpu paccMOTpeHUHU €N O 3AIUMTE HAPYLIEHHBIX MHTEIUIEKTyalbHbIX

paB CylaM CJEAyeT YYUThIBaTh, YTO 3aKOHOM HE YCTAHOBIIEH IE€PEYEHb

JOIYCTUMBIX JIOKa3aTelIbCTB, HA OCHOBAaHWU KOTOPBIX YCTaHABIMBACTCS

daxt Hapymienus (ctatbs 55 I'TIK P®, crates 64 AIIK P®). ITloatomy nipu

pa3pelieHruu BOMpoca 0 TOM, UMeIl JTU MECTO Takoil (akT, Cya B CHIIy cTareu

55 u 60 I'TIK P®, crareit 64 u 68 AIIK P® BnpaBe npuHATH Jt0ObIE

cpeacTBa JOKa3blBaHUS, NPEAYCMOTpPEHHBIE MpOLEcCyalbHbIM

3aKOHOJATEIbCTBOM, B TOM YHCJIE€ MOJYYEHHBIE C HCIOJIb30BaHUEM

MH(OpPMaLIMOHHO-TEIEKOMMYHHUKAIMOHHBIX CETE€, B YaCTHOCTH CETH

«HTEpHETY.

JlomyCTUMBIMU  TOKA3aTENbCTBAMU SIBJIAIOTCS B TOM YHMCIIE CIEIaHHbIE H
3aBEpPEHHBIC JIMIIAMM, YYaCTBYIOIIMMH B J€JIe, paclliedaTKu MaTepHualios,
pa3MeIEeHHbIX B MH(OPMALIMOHHO-TEIEKOMMYHUKAIIMOHHOW CEeTH (CKPHHILOT), C
yKa3aHUEM aJipeca UHTEPHET-CTPAHMIIBI, C KOTOPOM clieJlaHa pacriedyarka, a TakxKe
TOYHOI'O BPEMEHU €€ NOJy4eHHs. Takue pacnedarky NoIeKaT OLEHKE CYI0M IIpU
pacCMOTpPEHUH JIeJia HapaBHE ¢ MPOUYUMHM J1oKa3ateiabcTBamu (ctarhst 67 ['TIK PO,
cratbsa 71 AIIK PO).

@daxkT HENMpaBOMEPHOTO PACHpPOCTPAHEHHs] KOHTpa(aKTHBIX MaTepUaIbHbBIX
HOCUTEJIE B paMKax JOTroBOpa PO3HUYHON KYIUIM-IPOJAXU MOXKET OBbITh
YCTAHOBJIEH HE TOJIBKO ITyTEM IPEICTABICHHS] TOBAPHOTO MJIM KACCOBOI'O Y€Ka WIIN
3acIyIIMBaHUSl CBUIETENbCKUX TMokazaHuil (ctates 493 I'K P®), HO u Ha
OCHOBAHMH MHBIX JI0KA3aTeJIbCTB, HAIPUMED AyAHO- WIH BUACO3AMKUCH.

JUtst mpu3HaHus ayiuo- WIM BUACO3ANUCH JOIYCTUMBIM JOKa3aTelbCTBOM
COIJIacHMe€ Ha IPOBEJCHUE AayAMO3allMCH WIM BUJICOCHEMKHM TOrO JIMIA, B
OTHOIIEHUH KOTOPOTO OHU MPOU3BOJATCS, HE TpeOyeTcsl.
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Nudopmanus o0 pacnpoCTpaHEHUHM TpaXIaHUHOM KOHTpadaKTHOU
NPOAYKIIMU HE SBJIsieTCs MHGOpMalUei O €ro 4YacTHOM XU3HM, B TOM 4YHUCIIE
uH(popMaluen, CoOCTaBIAIONICH JIMUHYIO WIIM CEMEHHYIO TallHy.

HeoOxonumble nia jgena Jg0Ka3aTelbCTBA MOTYT OBITh OOecHedYeHbI
HOTApUyCOM, €CJIM HMMEIOTCS OCHOBAHHUS IIoJjlararb, 4YTO IPEACTaBICHUE
JIOKa3aTeNbCTB BIOCJIEACTBUA CTAHET HEBO3MOXHBIM WM 3aTPYAHUTEIbHBIM
(crarbu 102, 103 OcHoB 3akoHonatenbcTBa Poccuiickoit denepanun o HOTapuare
ot 11 despans 1993 roga Ne 4462-I), B TOM 4ucCIlie TOCPEACTBOM YIOCTOBEPECHHUS
CoIEepkKaHuA canTa B ceTu «IHTEpHET» IO COCTOSIHUIO HA OIPEICIEHHBI MOMEHT.

B cinywasx, He TepmAIMX OTIArareibCTBa, INPU IOATOTOBKE Jena K
CyneOHOMY pa30uparenbCTBY, a TakKe NMPHU pa3OuparesbCTBE Jieia CyJl COIIaCHO
nyHKTy 10 gactu 1 craren 150 u crarse 184 I'TIK P®, crarbe 78 1 nmyHKTY 3 yacTu
1 crarem 135 AIIK P® BnpaBe mpousBeCTH B MOPAAKE, NPEAYCMOTPEHHOM
yKa3aHHBIMU CTAThSIMU, OCMOTP J10KAa3aTEIbCTB U UX UCCIIEJOBAHUE HA MECTE
(B 4aCTHOCTH, HPOCMOTPETh pa3MEIIEHHYIO Ha OMNpPEIEeJIEHHOM pecypce
MH(OPMALIMOHHO-TEJIEKOMMYHHUKAIUOHHON CEeTH HH(OpPMAIMI0 B peXUME
peaIbHOTO BPEMEHH).

S7. Hcnomp3oBaHHWE pPE3yJbTara WHTEIIECKTYadbHOM JESITEIBHOCTH WIIN

CpeAcTBa HMHAMBUIyATU3alMM HECKOJBKMMH CIIOCOOAMH NPEACTABISAET

co0oii, 1o 0011IeMy MPaBUITy, COOTBETCTBYIOIIEE YUCIIO CIIy4aeB HAPYIICHUN

HCKJIFOUUTENIBHOTO MPABa.

Bwmecre ¢ TeM ncnonp30BaHuE pe3ysbTaTa MHTEIUIEKTYAJIbHON IESTENBHOCTH
WIM CpEACTBAa WHIMBHUAYyaJU3alMM OJHUM JIMIIOM pPa3IuYHBIMH CIIOCOOamu,
HaAIpaBJICHHBIMU Ha JOCTH)KEHHE OJHOM SKOHOMHYECKOW WEeiIu, 00pa3yeT OJHO
HapylIEeHUE HCKIIOYUTENBHOTO IpaBa. Hampumep, XpaHeHHE WIM II€pEBO3Ka
KOHTpa(akTHOTO TOBapa MpPU YCIOBUU, YTO OHHM 3aBEPIICHBI (PAKTUUECKUM
BBEJICHUEM HTOTO0 TOBapa B TPakJaHCKUH OOOPOT TEM K€ JIMIIOM, SIBISIOTCS
AIIEMEHTOM BBEICHHS TOBapa B TPaXIaHCKUN 00OpPOT M OTACNbHBIX HapyIICHUN B
ATOM cilydae He o0pasyloT; Mpojlaka ToBapa C MOCIEAYIONIEH €ro I0CTaBKON
NOKYMAaTeo 00pa3yoT OJTHO HAPYIIEHHE UCKIIOUUTEIBLHOTO MPaBa.

58. B cmydae HapymieHHs HCKIIOYUTEIIBHOTO IpaBa IMPaBOOOIAIaTeNb

BIIpaBE OCYIIECTBISATH 3alIUTy HAPYIIEHHOTO IpaBa JIIOOBIM U3 CIIOCOOOB,

MEPEUYUCIEHHBIX B cTarbe 12 u myHkre 1 crareu 1252 I'K P®, B ToMm uncie

IIyTEM MpPENbABICHUS TPEOOBAaHUS O MPECEUYEHUN NIEWCTBHM, HapyIIAFOIINX

UCKJIKUYUTEIBHOE MpPaBO, B YAaCTHOCTU O 3alpeTe KOHKPETHOMY

VCTIOJTHUTENIO UCTIOJIHATH T€ WA UHBIEC IPOU3BEACHUS.

TpeOoBaHue 0 mnpecedyeHUM AEUCTBUI, HapyllaloMUMX NOpaBO WU
CO3JAIOIINX YIPO3y €ro HapylIeHusl, B CHIIy NOMIyHKTa 2 myHKTa 1 crareu 1252 'K PO
MOKET OBbITh MPENBABICHO HE TOJBKO K JIMIY, COBEPIIAIONIEMY TaKUE JEUCTBUS
WM OCYIIECTBISIONIEMY HEOOXOAMMBIC MPUTOTOBICHUS K HUM, HO U K HHBIM
JIMLAM, KOTOpPbIE MOTYT IIpECEeYb TaKUE JCUCTBHUS.

Takoe TpeOoBaHME MOXKET OBITh YOBIETBOPEHO TOJIBKO B TOM Cllydae, €Cliu
IIPOTUBONIPABHOE MOBEICHUE KOHKPETHOTO JIMIIA €I1€ HE 3aBEPLICHO WM UMEETCS
yrpo3a HapylieHusi mpaBa. Tak, HE TOJJICKHUT YIOBIECTBOPEHUIO TPEOOBAHHE O
3anpere MNpeJIokKEHUs K MpoJake WM O 3amlpere MpoAaXxu KOHTpadaKTHOIO
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TOBapa, €CIM TaKOW MPUHAJICKABIINKA OTBETYMKY TOBAP UM YK€ IPOJIAH.
TpeboBanust 06 oOmieM 3arpeTe KOHKPETHOMY JIHMILy Ha Oyiyllee HCIONIb30BaTh
pe3yabTaT MHTEJUIEKTYaJbHON NESITeIbHOCTU WM CPEJACTBO HMHIWBHUAyaTU3alUU
(Hampumep, O 3ampere pa3MemeHus uHPopManuu B HHPOPMAIMOHHO-
TEJIEKOMMYHUKALMOHHBIX CEeTSIX, B TOM uuciae cetu «VHTepHeT») Takxke He
NOJAJIeXKAaT yYAOBIETBOpPEHUIO. Takoil 3amperT YCTAaHOBJIEH HEMOCPEICTBEHHO
3aKoHOM (a03ar] Tpetuil myHkra 1 ctateu 1229 'K PO).

59. 3asBusas TpeOoBaHHE O MyOIMKAIMHM PEUICHUS Cyla O JOMYIIEHHOM

HapyLIEHUU C YKa3aHHEM JEHCTBUTENBHOIO mnpaBooOnaaarens (MOAMYHKT 5

nyHkra 1 crareu 1252 T'K P®), ucrten gomxeH ykaszaThb, rae TpeOyeTcs

OCYIIECTBUTh COOTBETCTBYIOLIYIO IMyOJIMKAIMIO, U OOOCHOBaTh IMPHUYHHBI

cBoero BbiOOpa. OTBETUYHMK BIpaBe MPEACTABUTh CBOU BO3PAXKEHUS O MECTE

nyOnukanuu pemenus. OneHuBas J0BOJbI UCTIA U BO3PAXKEHHSI OTBETYMKA

O MPEeNJIOKEHHOMY MECTy MyOJUKalluu, CyJ BIIPAaBE OIpPEIEIUTh MECTO

nyOIMKalMy PelIeHns] UCXOAs U3 TOro, YTO BBIOOP TAaKOr0 MecTa JOJHKEH

ObITh HAIpaBlICH Ha BOCCTAHOBIIEHHWE HAPYILICHHOTO MpaBa (HampuMep, B

TOM € IEeYaTHOM W3/JaHuU, TAe Obula OMyOJMKOBaHAa HEAOCTOBEpHAs

uHpopmanus o mnpaBooOiazarene; B oduUUUAIbHOM OlOJIETEHE

denepanbHOrO OpraHa HCIOJHUTENIBHON BIACTH MO HHTEUIEKTYyaJlbHOM

COOCTBEHHOCTHU; HMCTOYHHUKE, MECTO pPACHPOCTPAHEHHUS KOTOPOIO

OIpEEIIsSIeTCs] MECTOM IPOU3BOJCTBA M PACHPOCTPAHEHUS KOHTpPa(aKTHBIX

TOBapOB UJIM MECTOM OCYIIECTBICHHS U XapaKTEPOM AESATEIbHOCTH HCTLA).

60. B cuny nynkra 3 crareu 1252 I'K PO npaBoobnagarens B ciaydasx,

npeaycMorpeHHslx ['K P®, npu HapylmeHWM HCKIIOUYUTENBHOTO IIpaBa

UMEET MpaBo BbIOOpa criocoba 3aluThl: BMECTO BO3MEIICHUS YOBITKOB OH

MOXET TpeOOBaTh OT HAPYIIMTENS BBIIIAThl KOMIIEHCALMU 33 HapylLICHHE

yKa3aHHOTO mpaBa. OJHOBPEMEHHOE B3bICKAHWE YOBITKOB M KOMIICHCAIIUU

HE J0IyCKAETCS.

KoMrmieHcanust mo/uie’KuT B3bICKAaHUIO MIPU JIOKA3aHHOCTH (paKTa HapylleHus,
pH 3TOM IpaBooOIaaTeNib He 00s3aH J0Ka3bIBaTh (PaKT HECEHUS! YOBITKOB U UX
pasmep.

[Tpu 3asBiIeHUM TpeOOBAHUN O B3bICKAHMM KOMIIEHCALIMM MpaBooOIagareib
BIIpaBe BBHIOpATh OAMH U3 CIIOCOOOB pacyeTa CyMMbl KOMIIEHCAIIMM, YKa3aHHBIX B
ab3arax BTOPOM, TpeThbeM U 4eTBepTOoM ctartbu 1301, aG3amax BTOPOM, TPEThEM H
yeTBepTOM ctarbu 1311, ab3amax Bropom, TpetheM ctarbu 14061, nommyHkrax 1 u 2
nyHkTa 4 crateu 1515, nognynkrax 1 u 2 mynkra 2 crateu 1537 I'K PO, a takxke
710 BBIHECEHUS CYJOM PEIICHUsI U3MEHUTh BHIOPAHHBIN UM CIIOCO0 pacyeTa CyMMbI
KOMIIEHCAllMU, MOCKOJIbKY IpPEIMET M OCHOBAHMS 3asBJICHHOTO MCKa HE
U3MEHSIFOTCS.

Cyn nmo cBOE€il MHULMATUBE HE BIPAaBE M3MEHATh CIOCOO pacyeTa CyMMBbI
KOMITCHCALIUH.

ABTOp pe3ynbrara HHTEIJIEKTyaJIbHOW JIEeATeNbHOCTH, HE SBISIOIIUKCS
oOnaziarenemM HCKIIOUMATEIBHOIO IMpaBa HAa MOMEHT €ro HapylleHUs, HE BIPABE
TpeOOBaTh B3bICKAHUS KOMIIEHCALIMM 3@ HApPYyLIEHHE 3TOT0 HCKIIOYUTEIHHOIO
npasa.
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61. TpeOoBaHue O B3BICKAHUHM KOMIIEHCAIIMM HOCHT HWMYILECTBEHHBIN

XapaxkTep.

Bue 3aBucuMocTu OT crnocoba pacdyera CyMMbl KOMIIEHCAIIMM B HMCKOBOM
3asIBJICHUM JIOJKHA OBITh yKa3aHa IIeHa MCKa B TBEPAOW CyMMe (IIyHKT 6 dactu 2
cratbu 131 I'TIK P®, nynkr 6 yactu 2 crarbu 125 AIIK P®). Ucxoas u3 pasmepa
3asIBJICHHOTO TPEOOBAaHMS OINpeAeNseTcsl MoIekallas yIulare rocyaapcTBeHHas
MOILJINHA.

Hapymenne npas Ha KaXaplil pe3yibTaT MHTEIUIEKTYaJIbHON IESITEIbHOCTH
WIM CPEICTBO HMHAMBUAYAJIU3ALMU SIBISETCS CAMOCTOSITEIbHBIM OCHOBAaHHEM
MIPUMEHEHUSI MEP 3alIUThl UHTEJUIEKTYaJbHbIX IpaB (crareu 1225, 1227, 1252 TK PO).

B cnywae ecam wmcTmom omnpeaenaeH oOmui TpeOyeMbl pa3mep
KOMITEHCAIMK 0€3 pa3/iesieHus MO0 KOJIWYECTBY HapyIICHHWH, Cy[l UCXOIUT U3 TOTO,
YTO B 3asIBJIEHHOM pa3Mepe KOMIIEHCALMH YYTEHbI CyMMbl KOMIIEHCALIUHU 32 KaX10€
HapYILICHHUE B PABHBIX JIOJISX.

Ecnu uctiiom He ykazaHa 1ieHa ucka (pasmep TpeOyeMoi KOMIIEHCALUH ), CYT
BBIHOCUT OTpe/eNicHHe 00 OCTaBICHHH COOTBETCTBYIOIIETO MCKOBOTO 3asBICHHS
6e3 aBuxenus (crarbst 136 ['TIK PO, crares 128 ATIK PO).

62. 3asBiss TpeOOBaHUE O B3bICKAHUM KOMIIEHCALIUU B pa3Mepe OT JIECITH

THICSIY 10 TSITH MUJIJTHOHOB pyOJieH, ompenensieMoM M0 YCMOTPEHHIO Cy/a,

UCTEll JOJKEH MpeACTaBUTh 00OCHOBAHUE pa3Mepa B3bICKUBAEMOW CYyMMBI

(miynkr 6 wactu 2 crarbu 131, a63ar BoceMoit ctatbu 132 T'TIK PO, myHkT 7

yacTu 2

crateu 125 AIIK P®), noareepskaaroniee, 1o €ro MHEHUIO, COPA3MEPHOCTh

TpeOyeMoil MM CyMMBbI KOMIIEHCAI[UU JIONMYIIEHHOMY HapyLIEHUI0, 3a

UCKIIFOYEHUEM TpeOOBaHUS O B3bICKAHMM KOMIIEHCAMM B MUHUMAaJbHOM

pasmepe.

3asBisisi TpeOOBaHME O B3bICKAHWM KOMIIEHCAIIMM B JBYKPATHOM pa3Mepe
CTOMMOCTH TMpaBa HMCHOJb30BAaHUS PE3Yy/IbTaTa MHTEIUIEKTYaJbHON IEATEIbHOCTH
WIH CpeACTBAa HWHAMBHUAyalIW3allud JUOO B JBYKPATHOM pa3Mepe CTOMMOCTH
KOHTpaaKTHBIX 3K3EMIUISIPOB (TOBapOB), UCTEIl JOJDKEH MPEACTaBUTh pacueT u
000CHOBaHUE B3BICKMBAaEMON CyMMbl (myHKT 6 uvactu 2 crarbu 131 I'TIK PO,
nyHKT 7 yactu 2 crarbu 125 AIIK P®), a Takke MJOKyMEHTHI, TTOATBEPKIAFOIITIE
CTOMMOCTD IpaBa UCMOJIB30BaHUS JTUOO0 KOJIMYECTBO AK3EMILISAPOB (TOBApPOB) U UX
1eHy. B ciyuyae HEBO3MOXKHOCTH TPEACTABICHUS JOKA3aTEJIbCTB MCTEL] BIIPaBe
XO/1aTaiicTBOBaTh 00 HCTpEeOOBAaHMM TaKMX JOKA3aTEIbCTB y OTBETYMKA WITU
TPEThUX JIUII.

[Ipu HecoOmOAEHUM YyKa3aHHBIX TpeOOBaHUN Cyd BIpPaBE BBIHECTHU
onpezeseHne 00 OCTaBJIEHWU COOTBETCTBYIOIIETO MCKOBOIO 3asiBlieHUs 0e3
neuxenus (crarbs 136 I'TIK PD, crates 128 AIIK P®D).

Jnsg moATBEpKAEHUS pacuyeTa M CTOMMOCTH HAapyLIEHHOro IpaBa
JIOITYCKAETCsl MPEICTABICHNE JTaHHBIX O CTOMMOCTH HCKIIFOUMTEIBHOIO IIpaBa, B
TOM YHUCJE U U3 3apyOexKHBIX UCTOYHUKOB. OpraHu3aiiy o yrupaBiIeHHUIO ITpaBaMu
B Ka4e€CTBE OJHOIO U3 JOKAa3aTeJIbCTB BIIPABE MPUBECTH CCHUIKH Ha yTBEPKICHHBIE
UMHU CTaBKM M Tapudsl B 00OCHOBaHME pacueTa B3bICKHBAEMOW KOMIICHCAIUH.
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Ha3BaHHbIE JOKa3aTeabCTBAa OLIEHUBAIOTCA CYAOM [0 MpaBWiIaM 00 OLIEHKE
JI0Ka3aTelIbCTB U HE UMEIOT IPEUMYIIECTBA MEPE]l APYTUMHU JI0KA3aTEIbCTBAMH.

Ecnu mpaBooGnanarenem 3asBiaeHO TpeOOBaHUE O BHITIJIATE KOMIIEHCALIUM B
JIBYKPATHOM pa3Mepe CTOMMOCTH IMpaBa HCIIONb30BAaHUS NMPOU3BEACHUS, OObEKTa
CMEXHBIX IpaB, U300pETEHMUsI, MOJIE3HOW MOJIEH, MPOMBIIIIEHHOTO 00pasla Wiu
TOBapHOTO 3HAKa, TO OINpEACICHUE pa3Mepa KOMIIEHCALMH OCYIIECTBISIETCS
MCXOJISl U3 LIEHBI, KOTOpasi IPU CPAaBHUMBIX OOCTOSITEIBCTBAX OOBIYHO B3UMAETCS 32
IpaBOMEPHOE HX MCIIOJIB30BAaHUE TEM CHOCOOOM, KOTOPBIM HCHOJIb30Ba
HapyUIUTENb.

Ecnu mpaBoobnanareneM 3asiBieHO TpeOOBaHME O BBIIUIATE KOMICHCAIMH B
JIBYKPAaTHOM pa3Mepe CTOMMOCTH KOHTpa(aKTHBIX SK3EMIUISIPOB (TOBAPOB), TO MPHU
OTPEJIEICHUH pa3Mepa KOMIIEHCAIIMHU 32 OCHOBY CIIEAYET IPUHUMATh TY CTOMMOCTD
ATUX JK3EMIUIIPOB (TOBAapoOB), MO KOTOPOW OHHM (DAKTHUECKH MPOMAOTCS WU
npeajiaraloTess K TpoJake TPEeTbUM JuilaM. Tak, e€ciu KoHTpadakTHbIE
AK3EMIUISIPHI (TOBaphl) MPOJAHBI WK MPEAJIaraloTca K MpoAake HapyLIUTEIeM Ha
OCHOBAHHUH JIOTOBOPOB OINTOBOM KYIUTU-IPOAAKH, JOJKHA YUUTHIBATHCS MUMEHHO
ONTOBAs LI€HA PK3EMILISIPOB (TOBApPOB).

63. PaccmarpuBasi gena O B3BICKAHMM KOMIIEHCAIIMM, CYyA, MO O0OIIeMy

MPaBUITY, ONPEIEIIAET €€ pa3Mep B Npejieiax, ycraHoBiaeHHbIX ['K PO

(ab3ary BTOpoii myHkrta 3 crareu 1252 'K PO).

[To TpebGoBaHMsM O B3bICKAHWU KOMIIEHCALIMM B pa3Mepe OT JIECSITH ThICSY
10 MATH MWJUIMOHOB PYOJiel Cyd ompenensieT CyMMy KOMIIEHCALIMM HCXOAS W3
IPEACTABIECHHBIX CTOPOHAMH JIOKA3aTEIbCTB HE BBIIIE 3asBJICHHOIO HUCTLOM
TpeOOBaHMUS.

[Ipu 3TOM Cyn HE MOXKET B3BICKATh KOMIIEHCALIUIO B Pa3MeEpe HUKE HU3ILETO
npejesa, yCTaHOBICHHOTo ad3aieM BTopbiM ctathu 1301, ab3aiiem BTOpbIM
crarbu 1311, aG3ariem BropsiM ctatbu 14061, monmynkrom 1 myHkra 4
crarbr 1515 mnm nonmynkroM 1 mynkra 2 craren 1537 I'K P®, ecnu unoe He
peycCMOTpeHo ab3areM TpeTbuM nmyHkTa 3 crateu 1252 I'K PO.

Cyn omnpezgenser pasMep NoAJexalleid B3bICKAHUIO KOMIEHCAUM U
npuHumaeT penieHue (crarbs 196 I'TIK PO, crates 168 AIIK P®), yuutsiBas, 4To
UCTEll MPEACTaBIsAET J0Ka3aTeiabCTBa, OOOCHOBBIBAIOIIME pa3Mep KOMIIEHCAIUH
(a03ar naTeiit crarbu 132, myHkT 1 yactu 1 cratsu 149 I'TIK PO, nynkr 3 yacTu 1
cratbu 126 AIIK P®), a oTBeTunk BIipaBe OCIOPUTH KaK (PaKT HAPYIICHUs, TaK U
pa3Mep TpedyemMoil uctiom komneHcanuu (myHkrb 2 1 3 yactu 2 crarsu 149 T'TIK PO,
nyHkT 3 yactu 5 crateu 131 AIIK PO).

Pasmep mnomnexaiueil B3BICKAHUIO KOMIICHCALIMM JOJDKEH OBITh CyIOM
obocnoBan. [lpu ompeneneHun pasMmepa KOMIICHCAIIUW CYJ YYUTHIBAET, B
YaCTHOCTH, OOCTOATENbCTBA, CBA3aHHBbIE C OOBEKTOM HAapYyIIEHHBIX IpaB
(HampuMep, ero U3BECTHOCTh MyONIHKE), XapaKTep AOMYIIEHHOTO HAapYIICHUS
(B 4aCTHOCTH, pa3MeEILEH JIU TOBAPHBIM 3HAK Ha TOBape CaMUM IpaBooOIagaTreIem
WIK TPETbUMH JUIAMU 0€3 €ro Comiacus, OCYUIECTBIEHO JIM BOCIPOU3BEACHHE
DK3EMIUISIpAa CaMHUM IMPaBOOOJaJaTeNeM WM TPETPUMHU JIMLIAMU U T.II.), CPOK
HE3aKOHHOT'O HCIOJb30BaHUsl pe3yJbTaTa MHTEJUICKTYaJbHOW AESATEIbHOCTH WIIU
CpelICTBa WMHIMBHUAyalIU3allli{, HAJIMYUE U CTENEeHb BUHBI Hapywmutens (B TOM
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Yyyclie HOCHWJIO JIM HapylleHue TIpyObld XapakTep, AONMYCKajJoCh JH OHO
HEOJTHOKPATHO), BEPOSITHBIC UMYIIIECTBEHHBIE TIOTEPH MTPaBOOOIIAIaTeNsl, IBISIOCH
JY HCTOJIb30BAaHUE PE3YJIbTATOB MHTEIIEKTYaJbHOM NESITENBbHOCTH WIM CPEACTB
WHJIUBUJyaTU3al[UU, [paBa Ha KOTOpbIE MNPUHAAJIEKAT APYTUM JHUIAM,
CYLIECTBEHHOM YaCTbIO XO3MCTBEHHOM JNEATEIbHOCTA HAPYLIUTEIA, U IPUHUMAECT
pelieHne, HUCXOAsd W3 NPUHUMUIIOB Pa3syMHOCTH M CIPAaBEIJIMBOCTH, a TaKKe
COPa3MEPHOCTH KOMIICHCAIMH TOCIEACTBHUIM HAPYIICHMUS.

64. Ecau uMeeTcss HECKOJIbKO NPHUHAIJICKANUX OJHOMY JHUIY

pPE3yIbTATOB HHTENJIEKTYaJIbHOU JESITEIbHOCTU HUJIU CPEACTB

WHIUBUyAJIN3al[UH, CBA3aHHBIX MEXIY COOOI: MPOU3BEICHUE W TOBAPHBIM

3HaK, B KOTOPOM HKCIIOJIb30BAHO 3TO MPOU3BEACHUE, TOBApPHBIA 3HAK U

HAUMEHOBAHUE MECTa NPOMUCXOXKJEHHUS TOBapa, TOBAapHbIM 3HAK U

MPOMBILUICHHBIN 00pa3el], KOMIEeHCAlsl 3a HapylICHHE IMpaB Ha KaxJbId

00BEKT IPUMEHSIETCSI CAMOCTOSITENIBHO.

65. [Ilomoxenus ab63auna Tperbero myHkra 3 crateu 1252 TK PO o

CHIDKEHHH pa3Mepa KOMIICHCAMU TOUIEKAT MPUMEHEHHNIO B CIIy4asx, Korjaa

OJHUM JEUCTBUEM HapyLIEHbl IpaBa Ha HECKOJbKO pE3yJIbTATOB

MHTEIUIEKTYaJbHONW JESITENbHOCTH WM CPEACTB HHIAMBUAYAJIU3aLNU,

NpUHajleXaluX OJHOMY mHOpaBooOiagarent (malee — MOpHU

MHO>XECTBEHHOCTH HapYIIEHWH), B YaCTHOCTH, KOTJa OJIHUM JCHCTBHUEM

HapyllIeHbI [IPaBa Ha:

HECKOJIBKO PpEe3YyJIbTaTOB HHTEJUIEKTYaJbHOM JE€ATEIbHOCTH WA CPEICTB
UHIMBUyalTU3aIlH, CBI3aHHBIX MEXy COOOM: My3bIKaJbHOE TTPOU3BEACHHUE U €TO0
(¢oHOrpamMma; MpOU3BEACHUE M TOBAPHBIM 3HAK, B KOTOPOM HCIIOJIB30BAHO 3TO
IIPOM3BENCHUE; TOBAPHBIM 3HAK U HAMMEHOBAHUE MECTa MPOUCXOXKIACHUS TOBApa;
TOBApPHBIN 3HAK M MPOMBIIUICHHBINA 00paserll;

HECKOJIBKO pEe3YyJbTaTOB HWHTEJUIEKTYaJbHOM JAECATEIbHOCTH WU CPEACTB
VWHIUBUyaJIN3al[i1, HE CBSI3aHHBIX MEX]y CO00il (Hampumep, B cliydae MpoJIaxu
OJTHAM JIMIIOM TOBapa C HE3aKOHHO HAHECEHHBIMU Ha HETO Pa3HbIMH TOBAapPHBIMU
3HAKaMH WJIM PaCIpPOCTPAHEHHUs] MAaTEPHANIbHOTO HOCUTENSA, B KOTOPOM BBIPAKEHO
HECKOJIBKO Pa3HbIX SK3EMIUISIPOB MPOU3BEICHUN).

VYka3zanHoe Bbllie nojoxenue 'K PO o cHuxeHnn pasmepa KOMIIEHCALIUU
MOXET OBITb MPUMEHEHO TaKXe B CiIyyasX, KOrJja HMMEIT MECTO HECKOJBKO
IIPABOHAPYIIEHU!, COBEPIICHHBIX OJHUM JIMI[OM B OTHOLIEHUHU OJHOTO PE3yJIbTara
UHTEJUIEKTYaJIbHOW JI€SITEIBbHOCTH WM CPEACTBA WHAUBHUAYyAIH3allUU U
COCTAaBJSIIOUIUX €AWHBIA TMpOILEecC HMCHOJb30BaHUS 00BeKTa (Hampumep,
BOCITPOU3BEACHUE MPOU3BENCHUS U MOCIEAYIOIIEE €r0 PacCpOCTPAHEHNUE).

Pasmep kommeHcanuu HE MOXKET OBITb CHHXEH HUXKE MSATHUACCITH
IPOLIEHTOB CYMMbl MHUHHMMAJIbHBIX Pa3MEpPOB BCEX KOMIIEHCALHUH (TO €CTh MSTh
THICAY PyOJeil 3a KK (PaKT HApYIIEHUS WM OAHOKPATHBIN pa3Mep CTOMMOCTH
IpaBa MCIOJIb30BAaHUS KaXKJI0TO PE3YNIbTaTa UHTEIUIEKTYIbHON AEATEIbHOCTH WU
CpelcTBa HMHAMBUAYyalIU3alUU JUOO OJAHOKPATHBIA pa3Mep CTOUMOCTH
KOHTpa(aKTHBIX IK3EMIUISIPOB (TOBapOB).

[Tonoxxenust ab3amna Tperbero myHnkra 3 crarbu 1252 'K PO npumensitorcs
TOJIBKO MPU MHOXECTBEHHOCTH HApYILUECHHWU U JIMIIb B CIy4Yae, €CIU OTBETUHKOM
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3as1BJIEHO O HEOOXOAUMOCTH MPHUMEHEHHUS] COOTBETCTBYIOLIETO MOPSAAKA CHUKECHUS
KOMIIEHCAIIHNH.

[Ipy Hanu4yum Takoro 3asiBieHHUs NO TPeOOBAHUIO O B3BICKAHUHU
KOMIIEHCAI[MU B pa3MepPe OT JIECITH THICSY JI0 MATH MUJJIMOHOB PyOJIel 3a Kax10€e
HapyLIEHUE CYyJ ONpEAENSIeT pa3Mep MOJUIeKAIEHd B3BICKAHMIO KOMIICHCALMM B
npejeaax OT MOJIOBUHBI CYMMbl MUHUMAJIBHBIX Pa3MEPOB KOMIIEHCALIUU 32 KaXKJ0€
HapylIE€HUE JI0 CyMMbl MaKCHUMAJIbHBIX pPa3MEpPOB KOMIIEHCALMM 3a KaXJ0e
HapyLIEHUE C YYETOM ITyHKTa 63 HACTOSILErO TOCTaHOBJICHHUS.

[lo TpeboBaHusM O BBIIUIATE KOMIIEHCAIMM B JBYKPAaTHOM pa3Mepe
CTOMMOCTH TNpaBa HMCHOJb30BAaHUS PE3Yy/bTaTa MHTEJUIEKTYaJbHON IESATEIbHOCTH
WIM CPEACTBA HWHIMWBUAYaJM3allMd, O BBIILJIATE KOMIIEHCALIMM B JIBYKPAaTHOM
pa3Mepe CTOMMOCTH KOHTpa(aKkTHBIX IK3EMIUISIPOB (TOBApPOB) Cyd IPU HAIWYUU
3a8BJIEHUS O CHMXEHUM KOMIICHCAIMH OIpEeHessieT pasMep MoijexKallen
B3bICKAHUIO KOMIIEHCAallMM B IIpeAeliax OT CyMMbl OJHOKPaTHBIX pa3MeEpOB
CTOMMOCTH ITpaBa HCIOJIb30BAHUS KAXKIOIO PE3YJIbTAaTa WU CPEACTBA, CTOUMOCTH
KOHTpa(aKTHBIX HK3EMIUIIPOB (TOBAPOB) 3a KaXJ0€ HApyIIeHHE 10 CyMMBbI
IBYKPAaTHBIX pPa3MEpPOB CTOMMOCTHM C YYETOM INYyHKTa 63 HAcCTOSILIEro
NIOCTAHOBJICHHS.

66. Cyn B HCKIIFOUUTENBHBIX CIy4YasX ¢ yYETOM XapakTepa U MOCIEICTBHMA

HapyLIEHUST MOXET CHHU3UTh pa3Mep KOMIIEHCAl[M¥, B3bICKMBAEMOW 3a

COBEPILIEHHBIE OJTHUM JIEUCTBUEM HECKOJIBKO HapyHICHUH, HUKE YKA3aHHOTO

B a03arie TpeTheM nyHkTa 3 crarb 1252 'K PO npenena, eciiv OTBETUUKOM

(pusnyeckuM WM IOPUAMYECKUM JIMIIOM) NPEACTABIEHBI JOKA3aTeIbCTBa

MHOTOKPAaTHOTO TMPEBBIIICHUS pa3Mepa KOMIICHCAIlMM HaJ pa3MepoM

NPUYMHEHHBIX MPaBOOOJIaAaTEN0 yOBITKOB, HCYHMCICHHBIX C pa3yMHOMN

CTENEHbIO JOCTOBEPHOCTU, a OOCTOSTEIbCTBA KOHKPETHOTO Jelia

CBUJETENbCTBYIOT, B YACTHOCTH, O TOM, YTO HapyIlIEHHE UCKIIOYUTEIHHOIO

IpaBa COBEPIICHO JMLOM BIIEPBBIE M YTO HCIOJIb30BAHUE pPE3YJIBTATOB

MHTEJUIEKTYyalbHON JEATEIbHOCTH WJIM CPEJICTB MHIMUBUAYAJIU3alUU, TIpaBa

Ha KOTOpbI€ MpPHUHAAJIEKAT APYTHMM JUIAM, C HapyIIEHHUEM J3TUX IpaB He

SABJISJIOCH CYIIECTBEHHOW YacCThIO €r0 XO3AMCTBEHHOM NESITEIbHOCTH U HE

HOCHJIO IpyOblil Xapakrep (HampuMmep, €clid MpPOoJaBlly HE ObLIO 3aBEJOMO

M3BECTHO O KOHTpadaKTHOM XapaKTepe peann3yeMol UM NPOAYKIIUHN).

Pa3bsicHeHue, N3JI0)KEHHOE B HACTOSIIIEM ITYHKTE, IPUMEHSETCS TOIBKO IPH
MHOXE€CTBEHHOCTU HAapyUWIEHUU W JHULIb B CJydae, €CIH OTBETUUKOM
MOTHBUPOBAHHO 3asBJIIEHO O HEOOXOAMMOCTH NPUMEHEHHS] COOTBETCTBYIOIIETO
MOPsIIKA CHY>KEHUSI KOMIIEHCALIUH.

[Ipy Hamuuuu TakKoOro 3asiBICHUSI Cy[ ONpPEACISIET pasMep NoIjexanien
B3BICKAHUIO KOMIIEHCauu (TI0 J1r000My cocoly pacyeTa CyMMbl KOMIIEHCAIUH) B
npenenax OT MUHHUMAJIBHOTO pa3Mepa KOMIIEHCALMHM 3a OJHO HapylIeHHE 10
CYMMbl MaKCHUMaJIbHBIX Pa3MEPOB KOMIIEHCALIMM 33 Ka)XJ0€ HapyILICHHE C YUYETOM
yHKTa 63 HACTOSIIIETO TOCTAHOBIICHHUS.

67. KommeHcauus sBaseTcs Mepodl OTBETCTBEHHOCTH 3a (akT

HapyILICHHs, OXBaTbIBAEMOI'O €JIMHCTBOM HAMEpPEHUU IPaBOHAPYIIUTEINS.

Eciu wucren-npaBoobnanarens oOpaTwica B Cyd C TpeOOBaHHEM O
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B3bICKAHMM KOMIIEHCAllMM B TBEPAOM pa3Mepe Ha OCHOBAHMM ITyHKTa |

cratbu 1301, mynkra 1 crarbu 1311, nmynkra 1 crareu 14061, nognynkra 1

nyHkra 4 crarbu 1515, noanynkra 1 nmynkra 2 crareu 1537 'K P® B cBsA3u ¢

CO3/IaHUEM OTBETYMKOM KOHTPa(PaKTHBIX IK3EMIUISIPOB (TOBApOB), HOBBIC

TpeOOBaHUS O B3bICKAHMM KOMIIEHCALIMM K TOMY JK€ JIUIY B OTHOIICHHUU

TOBapa W3 TOW >Ke mnapTuu (THpaxa, CEpUM M T.I.) HE MOAJIEeKAT

PacCMOTPEHHUIO.

Cyn mpum paccMOTpEeHMM NEPBOIO JeNa O B3BICKAHMHM KOMIIEHCAUUU B
TBEP/IOM pa3Mepe OMPEaesieT CyMMY KOMIIEHCAIlMU, COPa3MEPHYI0 HapyIICHUIO B
1ejaoM. B cBsi3W ¢ 3TMM MOBTOpPHOE OOpalieHue UCTLHA B Cy O B3BICKAHUH €IIE
OJHOM CyMMBI KOMIIEHCAllMM 3a TO K€ HapyLICHHWE HAIpPaBJICHO Ha IEPECMOTP
CEJIaHHBIX [0 PaHEe PACCMOTPEHHOMY Iy U MCXOIs U3 MPEACTABICHHBIX B 3TO
JIEJIO JI0Ka3aTelbCTB BBIBOJOB CY[a, KOTOPBIA ONPEAEIHI CyMMY KOMIIEHCALUH,
COpPa3MEPHYIO ATOMY JIONYIIEHHOMY HapylIEeHUIO B nejaoM. CiieoBarensHo, Cya B
TaKOM CJly4ae OTKA3bIBAa€T B MPHUHSATUM HCKOBOTO 3asIBICHMS WIM MPEKpaIlaeT
IIPOU3BOJICTBO, €CIIH 3asiBI€HUE ObUIO NPHUHATO (TyHKT 2 yactH | craren 134 ITIK PO,
nyHkT 2 yactu 1 crareu 1271 AIIK P®; a63arn tperunii crateu 220 I'TIK PO,
noanyHkT 2 yactu 1 crateu 150 AIIK P®D).

PacnpocTpaHeHHe HECKOJbKHX MAaTe€pHaJbHBIX HOCHUTENEH NpH
HENIPAaBOMEPHOM HCIIOJb30BAaHUHA OJHOTO pE3yJibTaTa HHTEIECKTYalbHOU
NEeSITeJIbHOCTH WJIM CpeJICTBAa HWHAMBHUAYAJIU3AalUU COCTABISET OJHO
MIpaBOHAPYIIEHUE, €CIU TAaKO€ HAPYIICHHE OXBAaThIBAECTCS €IUHCTBOM HaMEpEHUU
[paBOHAPYIIUTENS (HalpUMEp, €IMHOE HaMEPEHUE HapyIIUTENsl paclpoOCTPaHUTh
napTU KOHTpa(akTHBIX HK3EMIUISIPOB OJHOTO NPOU3BEAECHUS HIH
KOHTpaakTHBIX TOBapoB). llpu sToM Kaxknmas chenka KyIUIM-TIponaxu (MeHSI,
JapeHMs) MaTepuajbHbIX HOCHUTEJEeH (Kak HMJIEHTHUYHBIX, TaK M HET)
KBUTU(PUIIMPYETCS KaK CAMOCTOSITEIbHOE HApYIIEHHWE HCKIIOYUTENBHOTO IpaBa,
€CIM HE JI0Ka3aHO €IWHCTBO HAMEPEHHUW NPAaBOHAPYIIUTENS IMPU COBEPIICHHUU
HECKOJIBKUX CJIETIOK.

[Ipn noka3aHHOM €IUHCTBE HAMEPEHUIl MPaBOHAPYIUUTENS KOJIMYECTBO
KOHTpa(aKTHBIX SK3EMIUIAPOB, TOBApPOB (pa3Mep HapTUH, THUpa)xa, CEPUU U TaK
Jlajiee) MOXKET CBUJETENbCTBOBATb O XapakTepe IPAaBOHAPYLIEHUS B LEIOM M
HOJJIEXKUT YUETY CYIOM IPU ONpeieIEHUU KOHKPETHOTO pa3Mepa KOMIIEHCALIMH.

B canydae ecaum naMIO, NPHUBIEYEHHOE K OTBETCTBEHHOCTH 3a
IpaBOHAPYILIEHUE, NPOJOJKAET II0CJIE€ 3TOr0 COBEPLIATH IPOTHUBOIPABHBIE
JEUCTBUS TOTO € XapakTepa, OHO BHOBb MOXKET ObITh MPUBIEYEHO K
OTBETCTBEHHOCTH 32 TE JESIHMS, KOTOPbIE COBEPIICHBI IOCJE IPHUBICYECHUS K
OTBETCTBEHHOCTH.

68. VYmomnerBopeHue TpeOOBaHUS O B3bICKAHUU KOMIIEHCAIMU B pa3Mmepe

JIBYKpPAaTHON CTOMMOCTU KOHTPa(aKTHBIX IK3EMILISIPOB (TOBApOB) UCXOMS U3

BBISIBJIEHHOTO KOJHMYECTBA pacHpOCTPaAaHEHHBIX KOHTpadaKTHBIX

AK3EeMIIAPOB (TOBApOB) HE MCKJIIOYAET BO3MOXHOCTH B3bICKaHUS

KOMIIEHCAI[UH, PACCUUTHIBAEMON TaKUM XK€ CIIOCOOOM, B CIIy4ae BBISABIICHHUS

HOBBIX KOHTPa(aKTHBIX HK3EMIUISIPOB (TOBApPOB).



38

69. HckoBple TpeOOBaHUS HMMYIIECTBEHHOIO XapakTepa, HAlpaBJICHHBIE

Ha 3al[UTy aBTOPCKUX W (WJHU) CMEXHBIX MpaB (KpoMe IMpaB Ha

doTorpadpuueckre MNPOU3BEAEHUS W TPOU3BEJECHUS, MOJYyUYEHHBIE

cnoco0amu, aHaJlorudHbiMu ¢Qotorpaduu) B HHPOPMAIHOHHO-

TEJIEKOMMYHUKALIMOHHBIX CETIX, B TOM 4ucie B ceTu «MHTepHEeT», MOryT

ObITh YJOBIETBOPEHBI CYIOM U B CiIyyae, €Clid IPU PACCMOTPEHUHU el

YCTAHOBJICHO, YTO HApYLIEHHWE YCTPAHEHO OTBETYMKOM IIOCJE MPUHATHS

IpeIBApUTEIHHBIX 00ECIIEYUTENBHBIX MEP B COOTBETCTBUU CO CTaThell 144!

['TIK P® nim nocie noaadu UCKa B Cy/.

70. BbIpa)keHHE HECKOJIBKHX PA3HBIX PE3yJbTaTOB HWHTEUIEKTYaJIbHOM

NEATENBHOCT WIH CPEACTB MHAUBUIAYAJIU3ALMU B OJHOM MaTre€pUajIbHOM

HOocuTene (B TOM YHCJIE BOCIHPOU3BEICHUE OJK3EMIUISIPOB HECKOJIbKUX

MIPOU3BEACHUHN, pa3MEUICHUE HECKOIBbKHUX pPa3HbIX TOBAPHBIX 3HAKOB HAa

OZJHOM MaTepUabHOM HOCHUTEJIE) SIBJISIETCS] HApyLIEHUEM HCKIIOUUTEIBHOTO

npaBa Ha KaXIbld pe3yabTaT HMHTEUIEKTYaJbHOW JAESTENbHOCTH WIH

CPEIICTBO MHAUBUIYAJIU3ALNU

(ab3ar Tperuii mynkra 3 crarbu 1252 'K POD).

BmecTe ¢ TeM B OTHOILIEHHHM TOBAPHBIX 3HAKOB CJEIYET YYHUTHIBATh, YTO
€CIM 3alllUIIaeMble TpaBa Ha TOBapHbIE 3HAKU (HAKTUYECKH YCTAHABIMBAIOT
OXpaHy OJHOTO M TOTO € O00O03HaueHus B pa3HbIX BapHaHTAaX, HMEIOT
rpaguyueckue OTIWYMUS, HE H3MEHSIOIIME CYIIECTBO TOBAPHOIO 3HAaKa, U BHE
3aBUCUMOCTH OT BapHaHTa BOCHpPOU3BEACHHs OO0O3HAaueHHUS B TIja3ax
norpedureneil BOCIPUHUMAIOTCS KaK OAHO O0O3HAau€HUE, KOTOPOE COXpaHSeT
CBOI0 Y3HAaBAEMOCTb, TO OJHOBPEMEHHOE HApYIICHHE NPaB HA HECKOJIBKO TAKHUX
TOBAapHBIX 3HAKOB MPEICTABISAET COO0M OJJHO HAPYIIIEHUE, €CIIM OHO OXBATHIBACTCS
€IMHCTBOM HaMEpEHUI ITPaBOHAPYILIHUTEIIS.

71. 1lpu HapylleHMM OJHUM JIE€UCTBMEM HCKIIIOUUTEIBHOTO IIpaBa Ha

pe3yabTaT UHTEIUIEKTyaIbHOU IE€ATEIbHOCTH, PUHAUICKAIIUN HECKOIbKUM

munaMm (Hanpumep, coaBtopaMm (ctaths 1258 T'K P®) unu komiekTuBy
ucnionaurtenedt (cratesa 1314 'K P®), B ciayuyae oOpaieHus 3a 3aluTOM

HapyLIEHHOIO0 IpaBa BCEX COABTOPOB (COMCIOJHUTENEH) Cyl OINpeAeiseT

o0mMii pa3Mep KOMIEHCAIMH 3a JOIYIIEHHOE HapyIlIeHUEe U paclpenesseT

B3BICKAaHHYI0 KOMIICHCAIIMI0 MEXJY COUCTLIAMHU MPUMEHHUTENHbHO K ad3ally

TpeTbeMy nyHkra 3 crtarbu 1229 'K PO — mexny Bcemu

npaBooOnagaTensiMi B PaBHbBIX JOJISX, €CIM COIVIAIIEHUEM MEXKIY HUMHU He

MIPEAYCMOTPEHO NHOE.

Ecnu B cyn obparuiics oquH U3 COABTOPOB IIPU HEPA3IEIbHOM COABTOPCTBE
(couCHONMHUTENEH) NPU OTCYTCTBUU COOTBETCTBYIOLIEH AOBEPEHHOCTU OT APYTUX
COABTOPOB C Y4ETOM ab3ala 4eTBepToro myHkra 3 crateu 1229, mynkra 4
cratbu 1258, mynkra 3 crareu 1314 'K P® cyn ompegensier oOmmii pazmep
KOMIIEHCAIIUM 3a JIONYIIEHHOE HapylIeHHE, a Tak)Ke Kakas JO0Js KOMIICHCALUU
NPUMEHUTENBHO K ab3aiy Tperbemy nyHkTa 3 cratbu 1229 'K PO npuuuraercs
uctiy. [Ipym 3TOM HHBIE COABTOPBHI NMPHUBIEKAIOTCA K YYacTHIO B JEJie CYIOM B
KaueCTBE TPETHUX JIMI, COXpaHss IPABO HAa CaMOCTOATENbHBIA MCK. CoaBTOpEI
TaK)Ke BIIPABE BCTYIUTH B JIEJIO B KAYECTBE COUCTIIOB.
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72. TpeboBaHue O BO3MENIEHHWU YOBITKOB WJIM BBHIILJIATE KOMIICHCAIUU
MOXET OBITh 3asiBIICHO M IIOCJE€ TMpEeKpalleHusl MPaBOBOM OXpaHbI
COOTBETCTBYIOILIETO pPE3yJbTaTa HHTEIUICKTYaIbHOW JEeATEeIbHOCTH WU
CpeAcTBa WHJIMBUIAYAIU3ALUN JIMIIOM, SIBISIBIIMMCS MpaBooOiajaresieM Ha
MOMEHT COBEPUICHHUS MPABOHAPYLICHUS.

[Ipu npemocTaBiieHMH TpPEThEMY JIMIY IpaBa HMCIOJIB30BAaHUS pPe3ybTaTa
WHTEIJICKTYyaJlbHOU JAESITEIbHOCTH WM CPEACTBA HWHIAUBUIAYyaIU3AlUHUU IO
JUUEH3MOHHOMY JOTOBOPY WJIM INPU MEPENAYe TPEThEMY JIMIY HUCKIIOUUTEIBHOIO
mpaBa 1o JIOTOBOPY O €ro OTUYKJACHUU MPaBO TpeOOBaHMS BO3MEIICHUS YOBITKOB,
MIPUYUHEHHBIX JIOMYIIEHHBIM /10 3aKJIIOUEHUS] YKa3aHHOTO JOTOBOPAa HAPYIICHUEM,
WIM BBIIUIATBI KOMIIEHCAIlMM 3a TAKOE€ HApPYIIEHUWE HE IMEePEeXOAUT K HOBOMY
npaBoobagatento. COOTBETCTBYIOIIEE TPEOOBAaHNE MOXKET OBITh 3asIBJICHO JIUIIOM,
KOTOPOE SIBIISLIOCH MPaBOO0IIaiaTesIeM Ha MOMEHT COBEPILICHUS HAPYILICHHUS.

Bmecte ¢ Tem mpaBo TpeGoBaHUS BO3MEIICHHS YOBITKOB WJIM BBITLIATHI
KOMIIEHCAIIMM MOXKET OBITh TepeaHO MO COMIAIICHHI0 00 YCTyrke TpeOoBaHMS,
KOTOPOE MOJIJICKHUT PETUCTPAIMU B COOTBETCTBYIOIIEM MOPsAKE (ITyHKT 2
cratbu 389 I'K PD).

73. TpeOGoBaHuE O NPUMEHEHHH MEpP OTBETCTBEHHOCTH 3a HapylLIECHUE

UCKJIYUTENBbHOTO IMpaBa MNPEAbABISIETCS K JIUIY, B pe3yibTare

POTUBONPABHBIX JEHCTBUIM KOTOPOro ObUIO HAPYIIEHO HCKIIOYUTEIIBHOE

npaBo. B ciyuasx psiga nocienoBaTebHBIX HAPYIIEHUNH HCKITIOYUTEILHOTO

MpaBa Pa3IMUHBIMU JIUIIAMU KaXKJI0€ W3 ITUX JIUIl HECET CAMOCTOSTEIbHYIO

OTBETCTBEHHOCTb 3a JIONYLIEHHbBIE HAPYILICHHUS.

B coorBerctBuu ¢ nynkrtom 6! crarbu 1252 I'K P® B ciyuae, ecinu ogHO
HapylI€eHUE HUCKIIYUTEIbHOIO MpaBa Ha pe3yJdbTaT HHTEIJICKTyalbHOU
NESATEIbHOCTU WM CPEICTBO HWHIAMBHAYyalu3allMd COBEPUICHO JEHCTBUAMU
HECKOJIbKUX JIMI[ COBMECTHO, TaKME€ JMIA OTBEYAIOT Mepe] IMpaBooOIaiaTeseM
COJIMIAPHO.

[TonoxeHrne o coMMAAPHOM OTBETCTBEHHOCTH IPUMEHSIETCA B CiyyasX,
KOTJla HapylIeHUWE HCKIIUYUTEIbHOrO0 IMpaBa HMEJIO0 MECTO B pe3yibTare
COBMECTHBIX JACHCTBHI HECKOJIbKUX JIWII, HATPABIECHHBIX HA JOCTUXKEHUE €IUHOTO
pesynbrara. B cuny mynkra 1 crarem 323 'K P® mnpaBoobGnanatens Brpase
TpeOoBaTh yIUIaThl OJHOM KOMIIEHCAIIUM KaK OT BCEX HAPYIIUTENIEH COBMECTHO,
TaK 1 OT JIT0OOTO U3 HUX B OTACIHHOCTH, MPUIEM KaK MOJTHOCTHIO, TAK U B YACTH.

Pacnpenenenne OTBETCTBEHHOCTHU JIMI, COBMECTHO HAapyUIMBIIMX
UCKITIOYMTENIBHOE TPaBO, JAPYr MEpel APYroM IO PErpeccHOMY 00s3aTesbCTBY
npousBoauTes 1o npasuiaMm nmyHkra 2 craren 1081 I'K P®, To ects B pasmepe,
COOTBETCTBYIOILEM CTEIIEHU BUHBI KXKI0T0 U3 IPUUMHUTENEH Bpea.

[Ipu »>TOM He sBIsAEeTCS O00s3aTeIbHBIM y4YacTHe B Jeje B KauyecTBe
COOTBETYHMKOB BCEX JIUII, OCIEAOBATEIBHO JOMYCTUBIIUX PA3JIMYHbIC HAPYIICHUS
UCKJIIOYUTEIBHOTO IMpaBa Ha pe3yibTaT HMHTEJUIEKTYaJIbHOW JESTEIbHOCTHU
(Hanpumep, BBINYCK, ONTOBYIO peaJM3alHui0, PO3HUUYHYI NPOIaAXKy
KOHTpa(aKTHBIX MaTEepPUANTBHBIX HOCHUTENEH), a TaKKe BCEX HApPYIIUTENICH IMpHU
COBMECTHOM HApYIIECHUHU.
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74.  JIuno, ¢ KOTOPOro Mpy OTCYTCTBHM €r0 BUHBI B3bICKAHBI YOBITKU WM
KOMIIEHCAIIMs], 2 PABHO Y KOTOPOTO U3bAT MAT€pUANIbHBIA HOCHUTEIIb, BIPABE
MPEenbIBUTh PErpeccHOe TpeOOBaHUE K JIMILY, M0 BHHE KOTOPOTO MEPBBIM
JUIOM OBLIO JAOMYIIEHO HApyIIEHUE, O BO3MEIIEHUN MOHECEHHBIX YOBITKOB,
BKJIFOYAs] CYMMBbI, BBIIUIAYEHHbIE TPEThUM JnlaM (MyHKT 4 crarbu 1250 IT'K

P®). Ilonoxenus cratbu 1081 T'K P® B ganHOM ciydae He MOaJIekKar

MIPUMEHEHHUIO.

Cyn npu paccMOTpeHMH JieJla O HAPYUIEHWU HCKIIOYUTEIBLHOIO MpaBa Mo
XOAAaTalCTBY OTBETYMKA B KAY€CTBE TPETHUX JIMI[ IPUBJIEKAET K YYACTUIO B JIEJIE
JUL, K KOTOPbIM, [0 MHEHHIO OTBETYMKA, BOSMOXHO NPEIBSBIECHUE PErPECCHOTO
TpeboBaHus. BMecte ¢ TeM HenmpuBIEYEHUE TAaKUX JUI[ K YYacTHUIO B Jelie O
HapyUIeHUH HUCKIIOYUTENBHOIO IMpaBa HE MPENATCTBYET MPENbABICHUIO K HHUM
HCKa B IIOPSIAKE perpecca.

75.  Hcnomp30oBaHWE pE3yJbTATOB HWHTEIUICKTYalIbHOW JAEATEIIBHOCTH U

CPEACTB HMHAMBHUAYAJHW3aUUU NO MNOPYUYEHHUI HIU 3aJaHUIO

npaBooOnanaTenss (Hampumep, BBIMYCK THUIOrpaduei 3IK3eMILISPOB

OPOU3BEIICHUI 10 3aJaHUI0 M3J1aTElIbCTBA, IPOU3BOJICTBO TOBApPOB C

HAaHECEHHEM TOBAapHOr0 3HAKa IO JOroBOpYy ¢ IpaBooOJiajgareaem)

OXBATbIBACTCSI MCKIIOUUTEIBHBIM NMPABOM MpaBooOnajgarenss U He TpelyeT

3aKJIFOYEHUS JIMLIEH3UOHHOTO JOTOBOPA.

Hcnonb30BaHne pe3yabTaTOB HMHTEIECKTYAJIbHOM JAEATEIBHOCTH WU
CPEACTB MHAMBHUIYAIU3ALMHU 10 ITOPYYECHHUIO WIM 3aJaHUIO JIMLA, HAPYIIAIOIIETO
UCKITIOYMTENIBHOE TpaBo IpaBooOianaress, B CBOIO Ouepelb, Takke 00paszyeT
HapyLICHUE UCKIIFOUYNUTEIIBHOTO MPaBa.

K nuny, HenmpaBOMEpHO HCIONB30BABIIEMY PE3Y/IbTAaT HMHTEIEKTYalbHOU
JESTENHLHOCTH WIIA CPEACTBO WHIMBHUIyATH3AIMU, MOTYT OBITh IPUMEHEHBI MEPbI
3aIMUThl UCKIIOYUTENBHBIX MpaB, npenycMorpenHble crarbeil 1252 I'K PO®. [lpu
3TOM € Yy4YeToM NoJIokeHH myHkra 6! crarem 1252 I'K PO muno, nasiiee
NOPYYEHUE WIM 3aJlaHUE HE3aKOHHO HMCIIOJIb30BaTh PE3yJIbTaT MHTEIJIEKTYyalbHON
NEATEIIPHOCTH WJIM CPEICTBO MHAWBHIyATU3alNHU, W JIULO, UCIOJHUBIIEE TAKOE
MOpYYEHUE WIH 3aJaHue, Mepel MpaBooOIanaTe]ieM OTBEYAIOT COJIMIAPHO 3a
UCKJIIOYEHHEM CJIy4aeB, KOIJa JHUIO, JACHCTBOBABIIEE MO MOPYUYEHUIO WU
3a/laHHI0, HE 3HAJO W HE JIOJDKHO OBLJIO 3HAaTh O HapyUIEHUH HCKIIOYMTEIHHOTO
npaBa mnpaBooOnajgaTtens. 3asBICHHOE K TaKoOMy JUIYy TpeOOoBaHUE
YIOBJIETBOPEHUIO HE MOMJIEKUT, YTO HE MCKIIOYAET BO3MOXKHOCTH MPUMEHEHUS K
HEMY HHBIX ME€p 3alIUThl UCKIIOYUTENILHOTO MpaBa, NEPEUUCICHHBIX B IYHKTE 5
crarbu 1250 'K PO.

76. Eciu B KayecTBE MNPOMBIMIJIEHHOTO o0pasma ¢ corjiacus

MpaBooOJIaiaTesisi 3apeTUCTPUPOBAH OOBEKT AaBTOPCKUX TNpaB (WM HX

COBOKYITHOCTB), CIOCO0 3alUThl UCKIIOYUTEIHHOTO MpaBa OT COBEPIIACMbIX

HApYLICHUW OIpeaenseTcs XapaKTepoM Takoro HapyumeHusd. Eciau

HapyUINTENb COBEPINAET ACHCTBHUS MO HCIOIb30BAHUIO ITPOMBIIIJIEHHOTO

obpasua (craresa 1358 I'K P®), marenTooOnanaTens BnpaBe OCyIIECTBIATH

3alIUTy CIOCO0aMH, MPENyCMOTPEHHBIMU I 3allUThl MATCHTHBIX IpPaB

(maparpad 8 rmaBsl 72,
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cratbsi 1252 T'K P®). Eciau xe OJAHOBPEMEHHO C HapylIEHUEM

UCKJIIOUMTENIBHOTO [paBa Ha HCIOJb30BAaHUE IPOMBIIIJIEHHOIO o0pa3ia

HapyIlIEHO MCKIIOYUTEIbHOE MPaBO HA MCHOJb30BAaHUE IIPOU3BEICHUS

(crarbst 1270 I'K P®), 3amuTy BrOpaBe OCYIIECTBIATh Kak 0OJagaresb

aBTOPCKOTO0 TpaBa, Tak M mNareHTooOnamaTenNb crnocobamwu,

MPEeIyCMOTPEHHBIMU IS 3aIIUThl COOTBETCTBYIOLIUX MPaB

(crarbu 1252, 1301, naparpa¢ 8 massl 72 'K PD).

Ecnu perucrpanyss M NOCIEQYIOLIEE HCIOIb30BAaHUE IPOU3BEICHUS B
KaueCTBE IMPOMBIIIIEHHOIO 00pa3iia OCYIIECTBIEHbI 0e3 cornacusi aBTopa 3TOro
MIPOU3BEACHUS, ABTOP BIPABE OCYIIECTBIATH 3alIUTYy CBOMX AaBTOPCKUX IIpaB
HE3aBUCHMO OT TOTO, HPEAbSBIJIOCH JIU TpeOOBaHUE O MPU3HAHUM IMaTE€HTa
HeleUCTBUTENbHBIM. [Ipu 3TOM yAOBIETBOpPEHHE COOTBETCTBYIOIIMX TPEOOBAHMIA
aBTOpa NpOM3BEACHHS caMoO Mo cebe He BiIeYeT MNPU3HAHUS MaTEeHTa
HEJICUCTBUTEIILHBIM.

Pemenue cyna no zeny o HapylIeHUH aBTOPCKUX IPAaB HE MOXKET CIY>KUTb
NPENsATCTBUEM JUIS 3aKJIIOYEHUs MaTeHTooOnazaresieM C aBTOPOM 3TOr0
[IPOU3BEACHMS JINLIEH3UOHHOIO JJOTOBOPA.

N3noxxeHHbIEe B HACTOAILEM MYHKTE Pa3bsiCHEHUSI PUMEHSIOTCS U B Cllydae,
eciau OOBEKT aBTOPCKOIO IMpaBa TAKXKE 3apErMCTPUPOBAH B Kauy€CTBE TOBAPHOIO
3HAKa.

77. Cornacio nyHktry 4 ctarbu 1252 I'K P® B cnydae, korga

W3rOTOBJIEHUE, pACIpPOCTPAaHEHUE WM HMHOE HCIIOIb30BAaHHUE, a TaKXKe

UMIIOPT, NEPEBO3KA WIM XPaHEHUE MaTEPHUAJBHBIX HOCHUTENIEH, B KOTOPBIX

BBIPXKEHBI PE3YJAbTaT HHTEIJIEKTyaIbHOW JIeATeIbHOCTU WM CPEACTBO

WHIUBUyAJIA3al[UU, IPUBOIAT K HAPYIICHHIO HCKJIIOUUTEIBLHOIO IpaBa Ha

TaKoOM pe3ysbTaT WIM Ha TaKOE€ CPEACTBO, TAKME MaTepUaJIbHbIE HOCUTEIH

CUMUTAIOTCS KOHTpa(aKTHBIMU U MO PELICHUIO Cy[a MOAJIEkKAT U3BITHIO U3

000poTa M YHUUYTOXKEHUIO 03 Kakoil Obl TO HM OBUIO KOMIICHCAIIMH, €CIIU

UHBIE NTOCNEACTBHS He npenycMoTpensl 'K PO.

Pemenue 00 u3bsiTHM M3 000pOTa M YHUUYTONKEHUM NMPUHHUMAETCS CYJOM B
clly4ae, €Clid YCTaHOBIIEHO HAJIM4YWE Y OTBETUYMKA KOHTpa(aKTHBIX MaTepuaIbHBIX
HocuTene. Ilpu OTCYyTCTBHM COOTBETCTBYIOLIETO 3asBJICHMUS oOO1azaTess
UCKJTIOYMTENIBHOTO MpaBa JaHHBIM BOIPOC AOHKEH OBITh BEIHECEH Ha OOCYXACHHE
CTOPOH.

WNHble mocieacTBUs yCTAHOBIEHbI MyHKTOM 2 ctarbu 1515, mynkrom 1
cratbu 1537 I'K P® nns ciaydaeB BBISBICHHS TOBApOB, JTHUKETOK, YMAaKOBOK
TOBApOB, Ha KOTOPBIX HE3aKOHHO pa3MEIIEHbl TOBapHbI 3HAK, HAUMEHOBAaHUE
MeCTa MPOUCXOXKIEHUS TOBapa WM CXOJHOE C HUM JIO0 CTEIEHU CMEIICHHUS
o003HaueHue, KOTJa BBEIACHHE TaKUX TOBApPOB B OOOpPOT HEOOXOIMMO B
OOLIECTBEHHBIX HHTEpPECAX.

IIpyn 3TOM ciegyeT y4uThIBaTh, YTO TOBAphl, HA KOTOPBIX TOBAapHBIA 3HAK
pa3MellleH caMUM NpaBoOOJIajlaTeleM WM C €ro Ccoracus, BBE3EHHbIE Ha
tepputopuro Poccuiickoit denmeparuu 6e3 commacusi TpaBooOIagaTeNs, MOTYT
OBITh U3BATHI U3 000POTAa M YHUUTOXKEHBI B MOPSAKE MPUMEHEHUS MOCIEICTBUM
HapyUIEeHUs! MCKJIIOYMTENIbHOTO IMpaBa Ha TOBAPHBIM 3HAK JUIIb B CIy4ae HUX
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HEHaJUIeKaIero kKadectBa M (WIM) Uil oOecreueHus Oe30MacHOCTH, 3aIlUThI
KU3HH U 3]I0pOBbsI JIFOJEH, OXPaHbl IPUPOJIbI U KYJIBTYPHBIX LIEHHOCTEH.

DTO HE HMCKIIOYAaeT BO3MOXXHOCTHU IMPUHATHSA MHBIX MEp, HallpaBICHHBIX Ha
MpeI0TBpaIlleHHEe 000pOTa COOTBETCTBYIOIIMX TOBAPOB.

MarepuanbHblii HOCUTENIb MOXET ObITh NPU3HAH KOHTpa(akTHBIM TOJIBKO
cynoMm. [Ipyu HE0OXOIMMOCTH Cyll BIIpaBE€ HaA3HAYUTh SKCIEPTU3Y ISl Pa3bICHEHUS
BOTNIPOCOB, TPEOYIOIMMUX CHEeNHalbHBIX 3HaHHN. Tak, KOHTpadakTHOCTH
MaTepUaJIbHOIO HOCUTEINSI, B KOTOPOM BBIpaXkK€Ha HEMPABOMEPHO IepepaboTaHHas
nporpamma ajis 9BM, MoxeT ObITh YCTaHOBJIEHA C YUETOM 3aKIIFOUEHUS SKCIIEePTa,
YCTAHOBUBILETO NPU3HAKH TAKOW NEPEPadOTKHU.

Bwmecre ¢ Tem Bonpoc 00 OlLleHKE TOBAPHOTO 3HAKA, UCKIIOUUTEIBHOE MPABO
Ha KOTOPBIM MPUHAJIEKUT MPaBOOOIaAATEN0, U 0003HAYEHUS, BBIPAKEHHOTO Ha
MaTepuaJbHOM HOCHUTENE, HAa NPEAMET MX CXOACTBA JO CTEIEHU CMEUICHUS HE
MOXET OBITh IIOCTABJIEH MEPE] FKCIEPTOM, TaK KaK Takas OLIEHKA JaeTCsl CyIOM C
TOYKH 3pEeHHUS OOBIYHOIO MOTPEOHUTENs COOTBETCTBYIOIIEr0 TOBapa, HeE
oOnajgamUIEro cneuuMalJbHBIMU 3HAHHUSIMHU ajapecara TOBApPOB, I
UHJMBUAYAIN3alMU KOTOPBIX 3aperucTpUpoOBaH TOBApHBIM 3HaK (#anee —
OOBIYHBIN MOTPEOUTEND), C YUETOM MyHKTa 164 HACTOSAIIETO MOCTAHOBIEHUS.

78. B cumy nynkra 5 craren 1252 'K P® B ciywae, ecim cynoMm

YCTaHOBJIEHO, YTO OpYAHs, OOOpYyIOBaHME WJIM HHBIE CPEJICTBA IVIABHBIM

00pa3oM UCIOJIb3YIOTCS WM NpeIHa3HAYEHbl IJIi COBEPIICHUS HApYLIECHUs

HCKIIFOUUTENBHBIX MPAB HA PE3YJbTaThl HHTEIUIEKTYaIbHOW NEATEIbHOCTH U

Ha CpeJCTBa MHAMBUAYAIU3ALNH, TAKOE 000PYI0BaHHUE, IIPOUUE YCTPOHCTBA

M Marepuanbl IO pEeHIeHU0 cyga (B TOM 4YHCIE€ M TpU OTCYTCTBHH

COOTBETCTBYIOIIETO 3asiBJICHUS oOOJafaresias HUCKIIUUTEIBHOTO IpaBa)

HOJIeKAT U3BATHIO U3 000pOTa M YHUUYTOXKEHHUIO 3@ CUET HAPYLIUTENs, €CIIU

3aKOHOM HE€ TMPEeAyCMOTPEHO HuX ooOpameHue B g0xon Poccuiickoi

Oenepanni.

IIpu otrcyTcTBUM 3asiBlieHUs OOjafareiss HCKIIOYMTEIBHOrO IpaBa 00
U3BATUN W3 000pOTa M YHUUTOXKEHUU YKa3aHHBIX OpYyIAui, 00OpyJOBaHUS WM
WHBIX CPEICTB JaHHBIA BOIPOC BBIHOCUTCA CYIOM Ha OOCYKIEHUE CTOPOH JUIs
BBISICHEHUSI 00CTOSITENILCTB UX UCIOJIb30BaHMUSL.

79. Oco0eHHOCTH OTBETCTBEHHOCTH HWH(OPMAIMOHHOTO MOCPEIHUKA,

npenycMorpennbie crarbert 12531 'K P®, gBuAroTCS MCKIIOYEHHEM W3

npaBuJl, YCTAaHOBJIEHHBIX NOyHKTamMu 3 u 4 crareu 1250 IT'K PO, o

MPUMEHEHUN MeEp OTBETCTBEHHOCTH (B BHJE BO3MEIICHHS YOBITKOB H

BBINIJIATBl KOMIIEHCALlMHM) 3a HAapyLIEHWE HWHTEJJIEKTyaJlbHbIX Ipas,

JONMYIMEHHOE HApPyWHUTENEM NPHU OCYUECTBIEHHUU UM

MpeANPUHUMATENBCKON JEATENbHOCTH, HE3aBUCUMO OT BUHBI HAPYILIUTENS.

SBnsieTcs M KOHKPETHOE JIMUO HWH(GOPMALMOHHBIM IOCPEAHHKOM,
YCTaHABJIMBAETCSA CYJIOM C YYETOM XapakTepa OCYIIECTBISEMON TaKUM JIMIIOM
NEATENbHOCTH. Ecnu JIMIO OCYIIECTBISET NESITENBHOCTh, KOTOpAas YyKa3aHa B
crarbe 12531 'K PD, To Takoe nuuo nprusHaeTcss HH()OPMALMOHHBIM OCPETHUKOM
B 4YaCTH OCYUIECTBJIICHMS JAHHOW JAeATENbHOCTH. B ciiydae ecim auno
OCYILIECTBIISIET OJHOBPEMEHHO pa3iu4Hble BHUJbI JEATEIBHOCTH, TO BOMPOC 00
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OTHECEHHHU TaKOro JMla K HWH(OPMAIMOHHOMY MOCPEIHHUKY TOJDKEH pelIaThCs
IPUMEHUTENBHO K KaXKI0MY BULY ACSITEIBHOCTH.

OTBETCTBEHHOCTh MH(OPMAIIMOHHBIX MOCPEIHUKOB, B TOM YHCIE M 32
HapylieHus B cdepe MNpeAnpUHUMATEIbCKON NEATEIbHOCTH, HACTyMaeT Ipu
HaJIMYUU BUHBI.

Nubie nonoxenus crarbu 1250 'K P® (B Tom 4yucie o TOM, 4TO Mephl
3aIMATHI IPUMEHSIOTCS IPU HAPYIICHWH MIPaBa C YYETOM CYILECTBA HAPYIIEHHOIO
opaBa W TOCJIEACTBUM HapyLIeHMs; O JIMLAX, 10 TPEeOOBAHHIO KOTOPHIX MOTYT
OPUMEHSTHCS MEphl 3alIUThl) TPUMEHSIOTCS K UH(OPMALIMOHHBIM MOCPEIHUKAM
Ha OOIIMX OCHOBaHUSX.

K wuHpopManMOHHOMY MOCPEIHUKY MOTYT OBITh HPEAbSBICHBI TaKkKe
TpeOoBaHUs O TIpeceueHur HapyiieHus (myHKT 4 cratbu 12531 'K POD).

80. Bnagenen calTa CaMOCTOSATEIBHO ONpPEAENSET NOPAAOK

ucrnonb3oBanus caiira (myHKT 17 crarbu 2 denepanbHOro 3akoHa ot 27

utong 2006 roma Ne 149-®3 «O6 wundopmanuu, HWHPOPMAIUOHHBIX

TEXHOJIOTUSX U O 3amuTe uHpopmanumy, nanee — OenepanbHplil 3akoH «O0

uH(popManu, HHHOPMAIIMOHHBIX TEXHOJIOTHUSIX U O 3alUTe UHPOPMAIUNY),

no3ToMy OpeMsi [0Ka3blBaHUsS TOrO, 4YTO MaTepuaj, BKIIOYAOUIUN
pe3yJNbTaThl MHTENJIEKTYalbHOW AEATEIBHOCTH HJIH CpEICTBaA

UHIUBHAYAJIM3alMH, HA CalTe pa3MEleH TPEeTbUMH JIMI[AMH, a HeE

BJajeliblieM caiiTa M, COOTBETCTBEHHO, NOCJEIHUN SBIsAETCH

UH()OPMAITMOHHBIM TOCPEAHUKOM, JISKUT Ha Biajenble caitta. [lpu

OTCYTCTBUM TaKHUX JIOKA3aTEJIbCTB IMPE3IOMHUPYETCS, YTO BIIAJENEL] CaiTa

ABIIAETCSl JIMIIOM, HEMOCPEACTBEHHO HCIOIB3YIOIUM COOTBETCTBYIOIINE

pe3yJNbTAaThl MHTENJIEKTYaldbHON JAEATEIBHOCTH HJIH CpPEICTBaA

WHJVBUIYaU3alUu.

Eciu Bimagenen caiita BHOCUT HM3MEHEHUS B Pa3MEIIAEMbIM TPETbUMU
JULIAMM Ha CaWTe Marepuall, COIEpKAIMMM pe3yJbTaTbl HHTEIUICKTYyalbHOU
JESTEIbHOCTH WJIM CPEACTBAa HMHJMBHMIyallM3alliM, pa3pelieHue Bompoca o0
OTHECEHUHU €ero K MHGOPMALMOHHBIM MOCPEIHUKAM 3aBUCUT OT TOTO, HACKOJBKO
aKTUBHYIO POJIb OH BBINOJHSUI B (POPMHUPOBAHUHM Pa3MEIIAEMOT0 MaTepuaja |
(Mn) moJTy4asl JIM OH JOXOABI HEMOCPEACTBEHHO OT HENPABOMEPHOIO Pa3MEILECHHUS
marepuana. CyliecTBeHHasl nepepaboTka Marepuana U (UiId) MOJydYeHHE
YKa3aHHBIX JOXOJIOB BJIaJENbLEM CaiTa MOXKET CBHUJIETEIBCTBOBATh O TOM, YTO OH
ABJISIETCS HE HMHQPOPMAIIMOHHBIM MOCPEIHUKOM, a JIMIIOM, HEMOCPEICTBEHHO
UCIOJIb3YIOIIUM COOTBETCTBYIOIIUE PE3YAbTAThl MHTEIUIEKTYaJbHON JESTEIHHOCTH
WM CPEJCTBA UHANBUIYAJTU3ALIMH.

Ecniu uHOe He ciexyer U3 OOCTOSATENbCTB Ji€jla M IPEJCTaBICHHBIX
JI0Ka3aTeNNbCTB, B YaCTHOCTU U3 pa3MEILIEHHON Ha caiite nHopmanuu (IMyHKT 2
cratbu 10 ®PenepanbHoro 3akoHa «O0 wuHpopmMauuu, HHGOPMALUOHHBIX
TEXHOJIOTUAX U O 3alUTe UHPOPMALIUNY ), IPE3IOMUPYETCS, UTO BIIAJIENIbLIEM CaiTa
ABIIAETCS AIMUHUCTPATOP JOMEHHOTO UMEHH, aJPECYIOIIET0 Ha COOTBETCTBY IO
CalT.

81. K nmumam, npemnocTaBiISIONIMM BO3MOXHOCTBH JOCTyla K Marepuaiy

Wi “HQOpMAIUU, HEOOXOAMMOM JUIsl €ro MOJyYeHHsI C MCIOJIb30BaHUEM
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MH(POPMAITMOHHO-TEIEKOMMYHHUKAIIMOHHON ceTu (TMyHKT 5 crateu 12531 T'K

P®), cooTBETCTBEHHO NMPUMEHSIOTCS MpaBuiia MyHKTOB 2 U 3 crathu 12531

I'K P® B 3aBucuMOCTH OT XapakTepa AEWCTBUM Takoro juua. Hampumep,

JMLO, NPEAOCTABIAIONIEE CCBUIKY Ha JPYrod MaTrepHuasl, HAXOIAIIHUKCS B

MH(OPMAIIMOHHO-TEJICKOMMYHUKAIIMOHHON CETH, IO CBOEMY XapakTepy

JNEUCTBUI MTPUPABHUBAETCA K JMLAM, YKa3aHHbIM B IyHKTe 3 ctarbu 12531

'K P®, tak kKak OHO ONpeneNsieT BO3MOXKHOCTH II€pexXoJa K 3ATOMY

MaTepuaty.

Bmecte ¢ TemM B cilyyae HCIIONB30BaHUS CCBUIKM, IMPHU KOTOPOM Ha
MIPOCMaTPUBAEMOM CalTe OTpa)kaeTCs HaXOMAAIIUICS HAa MHOM caiiTe MaTepuai 6e3
Iepexoja Ha 3TOT CaWT, BO3MOXXHOCTb INPUMEHEHUS K JHULY, Pa3MECTUBLIEMY
TaKyl0 CCBhUIKY, HOpM 00 MH(OPMAIMOHHBIX MOCPEAHUKAX 3aBUCHUT OT TOTO, KAKUM
oOpa3oM oopmieHa CChIIKa (B YaCTHOCTH, YKa3aHO JIM, YTO MaTepuan HaXOAUTCs
Ha MHOM CaiTe) M KaK MOCETUTENM CailTa BOCTIPUHUMAIOT JAHHBIN Marepuan (Kak
4acTh NMPOCMATPUBAEMOTO CalTa U UCXOAALIMN OT JMIA, PA3MECTUBILIETO CCBUIKY,
Wi HeT). Ecim OTCyTCTBYeT yka3aHHWE HA TO, YTO MaTepHall HAXOAUTCS Ha MHOM
calTe, W NOCETUTENM CcalWTa BOCHPUHHUMAIT MaTepuald KakK 4YacTh
IpOCMATPUBAEMOI0 caWTa, TO JIMLIO, Pa3MECTUBLIEE CCBUIKY, MPU3HAETCS
HEIMOCPEICTBEHHO UCITONIB3YIOIIUM PE3yIbTaThl MHTEIUIEKTYAJIBHOU NESTEIbHOCTH
WM CPEICTBA UHIAUBHIYaIU3alUU.

82. Ilpu npumenenuu ctatbu 1254 'K PO HeoOX0aUMO yYUTHIBAThH, YTO

OHa HE NpeNocCTaBiseT JUIEH3UaTaM — oOjagaTensiM MPOCTOM

(HEeUCKITIOUMTENIbHOM ) JTUIIEH3UH TPABO 3alIUIIATh CBOM MpaBa crocobaMu,

npeaycMoTpeHHbiMu ctatbsaMu 1250 u 1252 T'K P®. Takum mpaBoMm Ha

OCHOBAaHMHU JTOW CTaThu 00J7aJal0T TOJBKO JMIIEH3WAThI — OOJagaTeinu

UCKIIFOUUTEJIbHOW JIMLIEH3UU.

OcHoBaHMEM TMPEIBSABICHUS JIMIEH3UATOM TpPEeOOBAHUS O B3bICKAHUU
KOMIICHCAIIMM 33 HAapyIlIEHUWE HCKIIOUUTENIBHOTO IIpaBa SIBISETCS HapyLIEHUE
IIOJIYYEHHBIX Ha OCHOBAaHMU JIMLEH3UOHHOI'O JOTOBOpA IIPAB CAMOT0 JIMIICH3UATa, a
HE TIpaBoO0OIaIaTENs.

C yderom 3TOro JIMLEH3UaTbl — 00JaJaTreny WCKIIOYUTENIBHON JIMIIEH3UU
MOTYT 3alllUIIaTh MpaBa Crocodamu, MPeyCMOTPEHHBIMH cTathsiMu 1250 u 1252
I'K P®, nump B ciiydyae, €ciau JAONYIIEHHBIM HAapyLIEHUEM 3aTPOHYTHI
NIPENOCTABIEHHBIE MM IPaBOMOYMS II0 HCIIOJb30BAHUIO peE3yabTara
VHTEJUICKTYaJIbHOU JIESITEIbHOCTH WUJIN CPEJICTBA MHINBU1yaJIN3aLINH.

B cnydae ecnu nuueH3naroM — o0jajareneM UCKIIOYUTENbHOW JTUIEH3UU
CaMOCTOSITEJIBHO OCHApUBACTCsl NMPENOCTABICHUE C HApPyLIEHWEM TaKoro Impasa
PaBOBOM OXpaHbl HHBIM pe3yJbTaTaM WHTEJUIEKTyalbHOW JEATEIbHOCTH U
CpellCTBaM HWHAMBUAYaIU3alllMK, MPaBoOOIagaTeslb MPHUBIEKAETCS K YYacTHIO B
nene.

ABTOpPCKOE PaBo
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83. IlepeueHb OOBEKTOB aBTOPCKOTO IpaBa, COAEPXKAILIUICS B MyHKTE |

crarbu 1259 I'K P®, He ABnseTCS MCYEPIBIBAOIINAM.

Cynam mnpu paspenieHud Borpoca 00 OTHECEHWH KOHKPETHOIO pe3ysbTara
MHTEJUIEKTYyaJIbHOM JI€SITEIbHOCTH K OOBEKTaM aBTOPCKOTO IpaBa CIIEAyeT
YUUTBIBaTh, YTO MO cMbIcy crarei 1228, 1257 u 1259 'K P® B ux B3auMoCBsI3U
TaKOBBIM SBIISIETCSI TOJIBKO TOT PE3yJbTaT, KOTOPbIA CO3/1aH TBOPYECKUM TPYAOM.
[Ipu >TOM HaANIEKUT UMETHh B BUJY, YTO, MOKA HE JIOKa3aHO WMHOE, PE3yIbTaThl
MHTEJUIEKTyallbHOM JIE€ATEIbHOCTH MPEAIOJIaraloTcsl CO3JIaHHBIMU TBOPYECKUM
TPYZIOM.

Heob6xonumo Takke NOpUHMMATh BO BHUMaHHe, YTO cCaMoO IO cebe
OTCYTCTBHE HOBH3HBI, YHUKAJIBHOCTH U (WJIM) OPUTMHAIBHOCTH pe3yJbTaTa
MHTEJUIEKTYaIbHOU IESITEIbHOCTA HE MOXKET CBUJIETEILCTBOBATH O TOM, UTO TaKOM
pe3yapTar CO3l1aH HE TBOPYECKUM TPYAOM U, CJIEA0BAaTEIbHO, HE SBISETCA
00BEKTOM aBTOPCKOTO IpaBa.

B cuny nynkra 5 crareu 1259 I'K P® He oxpaHSIOTCS aBTOPCKHM IIPABOM
WJIeU, KOHUEMIINU, TPUHIUIIBI, METO/IbI, MIPOIECCHI, CUCTEMBI, CIIOCOObI, PEIICHUS
TEXHUYECKUX, OPTraHU3aIlMOHHBIX WJIM WHBIX 334, OTKPBITHS, (PAKThl, S3BIKU
nporpaMMupoBanusi. Hampumep, aBTOPCKUM MPaBOM HE OXPAHSAIOTCS IIaxmarTHas
MapTHUs, METOAUKUA OOYUYEHHUS.

TBopueckuil XapakTep CO3[JaHUsl TPOU3BEAECHUA HE 3aBUCUT OT TOTO,
CO3/1aHO JIM TMPOU3BEJECHUE aBTOPOM COOCTBEHHOPYYHO WIJIM C HCIOJb30BAHHEM
TEXHUYECKUX CpEACTB. BMecTe ¢ TeM pe3yaprarbl, CO3JaHHBIE C IIOMOILIBIO
TEXHUYECKHUX CPEICTB B OTCYTCTBUE TBOPUYECKOTO XapakTepa JIeATeIbHOCTU
yejoBeka (Hampumep, Goro- U BHUIEOCHhEMKa paboTaroIlell B aBTOMAaTUYECKOM
pexxuMe KaMepoil BuAeOHAOMIOACHUS, NpUMEHsIeMOol 1aga ¢Qukcanuu
aIMUHUCTPATUBHBIX TPABOHAPYIICHUI), OOBEKTAaMH aBTOPCKOTO IIpaBa HeE
SABIISIOTCSI.

OxpaHe Ha OCHOBaHUHU U B MOPSIKE, IPETYCMOTPEHHBIM YaCThIO YETBEPTOU
'K P®, nomiexar Tak:ke HCOKOHYEHHBIE TTPOU3BENCHHUS.

84. ABTOopckoe mnpaBo ¢ yudeTroM nyHkra 7 crtarbu 1259 I'K PO

pacmnpocTpaHseTcs Ha JoOble YacTH MPOU3BEICHUN MpH COOMIOACHUN

CJEYIOIINX YCIOBUN B COBOKYITHOCTH:

TaKl€ YacTU MPOU3BEACHHUS COXPAHSIOT CBOIO Y3HAaBa€MOCTh KaK YacThb
KOHKPETHOIO MPOU3BEACHUS MPH HX MCIOJIB30BAHUU OTIEIBHO OT BCETO
IIPOU3BEJICHHUS B LIETIOM;

TaKWe YacTU NPOU3BEAEHUM camMu 1O cebe, OTAENbHO OT BCETO
MPOU3BEACHUSI B IIEJIOM MOTYT OBITh MPU3HAHBI CAMOCTOSATEIbHBIM PE3yabTaTOM
TBOPYECKOTO TPyJla aBTOpa M BBIPAXKEHBI B 00bEKTUBHOU PopMme.

K vactam npousBeneHust MOTYT ObITh OTHECEHBI B UHUCIIE MPOYETO: Ha3BaHUE
MIPOMU3BEACHUS, €T0 MEPCOHAXKHU, OTPHIBKU TEKCTa (a03allbl, I1aBbl U T.I1.), OTPBIBKU
ayIMOBU3yaIbHOTO TMPOM3BENECHUA (B TOM 4YHCIE €ro OT/AEIbHBIE KaJphl),
NOJrOTOBUTENIbHBIE MaTepUabl, MOJYYEHHbIE B X0/1€ Pa3pabOTKU MPOrpamMMBbl IS
OBM, 1 nopoxaaemMsbie €10 ayAMOBU3yaJIbHBIE OTOOPAXKEHHUS.

OxpaHa ¥ 3alMTa 4acTH MPOU3BEACHUS KaK CAMOCTOSTENIBHOTO pe3yabTaTa
UHTEJUIEKTYaIbHOU JIEATEIbHOCTH OCYILIECTBISECTCS JIMIIb B Clydae, €ClU TakKas
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4acTh MCHOJB3YyETCS B OTPBIBE OT BCEro NpousBeneHus B LeaoMm. [lpu 3tom
COBMECTHOE HUCIOJIb30BAHNE HECKOJIBKUX YacTel OIHOTO MpOU3BEACHUSI 00pazyeT
oJuH (aKT UCIIOIb30BAHUSI.

Cpok [neWcTBUS HCKIIOUMTEIBHOTO IIpaBa HAa 4YacTh IPOMU3BEIACHUS, I10
o011eMy MpaBuIly, COOTBETCTBYET CPOKY JEHCTBUS UCKITIOUUTEIHLHOTO MpaBa Ha BCE
IPOU3BEACHHE B IIEJIOM.

85. C yuerom nynkra 3 ctarbu 1259 'K PO, cormacHO KOTOpoMy OXpaHe

MOJJIeKAT MPOU3BEICHNUS, BBIPAKCHHBIC B KAKOW-THO0 0OBbEKTHUBHOM (hopme,

MOJlT TIEPCOHAXKEM CJeIyeT MOHUMATh COBOKYMHOCTb ONUCAHUM U (WIJIM)

M300paKeHUH TOTO WM WHOTO JIEHCTBYIOLIETO JIMIa B TPOM3BEIACHUM B

dbopme (dhopmax), npucyien (MPUCYIIUX) MPOU3BEIACHUIO: B MUCbMEHHOM,

ycTHOH (hopme, B popMe n300pakeHus, B popMe 3ByKO- UJIU BUJICO3AIUCH, B

00bEMHO-TIPOCTPAHCTBEHHOI opme U Ip.

He nio6oe aeiicTByromiee JIMLO MPOU3BENEHUS SIBISAETCA IEPCOHAKEM B
cMmbicie nyHkra 7 cratbu 1259 I'K PO. Hcten, obpammaronuiics B Cya 3a 3aldTon
IIpaB UMEHHO Ha MEpPCOHAX KaK 4acTh NMPOMU3BEIEHUsA, JOHKEH 0OOCHOBATH, YTO
TAaKOM NEPCOHAX CYHECTBYET KAaK CaMOCTOSATEJbHBIM pe3yiabTar
UHTEIUIEKTyaJbHOU JesTenbHOCTU. Ilpm 3TOM yuuThIBaeTcs, oOnagaer Ju
KOHKPETHOE€ JOEWCTBYIOIIEE JHULIO MNPOU3BEIAEHHUS JOCTATOYHBIMHU
WHJVMBUAYAJIN3UPYIOIIMMHU €10 XapaKTEepUCTUKAMH: B YaCTHOCTH, ONPEIEIEHbI JIU
BHEIIHUN BHJ JEHCTBYIOIIErO JIMIA MPOU3BENECHUS, XapaKTep, OTIMYUTEIbHBIE
4yepThl (HampuMep, IBMXKEHHS, TOJIOC, MUMHUKA, pPEUYEBbIE OCOOCHHOCTH) WIIU
JIpyrue OCOOCHHOCTH, B CHUJIIy KOTOPBIX JEHCTBYIOIEE JIUIO0 MPOU3BEIACHUS
ABJISIETCS. Y3HABa€MbIM JIA)K€ TPU €ro MCIHOJb30BaHUU OTAEIBHO OT BCETrO
IIPOU3BEACHUS B LIETOM.

[Ipy mnoOATBEPKIEHUM HATUYUS WHIWBUAYAIU3UPYIOIIUX XapaKTEPUCTHUK
JEHCTBYIONIETO JIMLAa €r0 OXPaHOCIOCOOHOCTh B KaueCTBE MEPCOHa)ka (IIyHKT 7
cratbu 1259 T'K P®) npestomupyercs. OTBETUYMK BOpaBE OCHAPUBATH TaKYHO
OXPaHOCITIOCOOHOCTb.

OxpaHa aBTOPCKUM IpPAaBOM MEpCOHA)Xa MPOU3BEJICHUS IMPEANOoNaraet, B
YaCTHOCTH, 4YTO TOJBKO aBTOPY WM HHOMY IPaBOOOIANATENI0 MPUHAIICKUT
UCKITIOYMTENIBHOE TPABO MCIOJIb30BaTh MEPCOHAX JIFOOBIM CIIOCOOOM, B TOM YHUCIIE
OyTeM €ro BOCHPOU3BEACHUS WM NepepaboTku (MognyHkThl 1 m 9 myHkra 2
crateu 1270 'K POD).

BocnpousBeneHrem nepcoHaxka NPU3HAETCS HU3TOTOBICHUE SK3EMILISIPA, B
KOTOPOM HCIOJIb3YETCS, HAlpUMeEpP, TEKCT, COAEp KAl OMHCaHUE MEPCOHAXka,
WM KOHKpPETHOE n300pakeHue (Hampumep, Kaap MyJbTHILTUKAIMOHHOTO (GUIIbMA),
WIM WHAUBUIYATU3UPYIONIUE TEPCOHAXa XapaKTepUCTUKH (neranu oOpasa,
Xapakrepa U (UJM) BHEIIHETO BU/A, KOTOPbIE XapaKTEPU3YIOT MEPCOHAX, JETAI0T
€ro y3HaBaeMbIM). B mociienHeM ciyyae BOCIPOU3BEACHHBIM SBIIAETCS MEPCOHAK
U TpPU HEMOJIHOM COBMAJCHUM WHIMBUAYAIU3UPYIOIMINX XAPAKTEPUCTUK WIIU
U3MEHEHHMH UX HECYIIECTBEHHBIX JETajeil, €CIM HECMOTPS Ha 3TO TAKOM MepCoOHaX
COXPAHMJI CBOKO Y3HABAEMOCTh KaK 4aCTh KOHKPETHOI'O NMPOU3BENECHU (HapuMmep,
IPY U3MEHEHUU JeTaNeH O/ICK/Ibl, HE BIUSIONIUX HA Y3HABAEMOCTh NIEPCOHAXKA).
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B oTHOmeHMM DEepcOHaKa NPOU3BEACHUS HE MWCIOJIB3YETCA IOHATHE
CXOJICTBA JO CTENEHU cMelleHusi. Hanuume BHEIIHErOo CXOACTBA MEXIY
NEPCOHAXKEM HCTLA W 00pa3oM, HCIOJIb3YEMbIM OTBETUHUKOM, SBISETCS JIHUIIb
OAHUM M3 O0OCTOSTENbCTB, YUYUTHIBAEMBIX IJs YyCTaHOBJIEHHUsS (akTa
BOCIPOU3BECHHSI UCII0JIb3YEMOTO TPOU3BEICHUS (€T0 IEPCOHAXKA).

86. Ilpu paccMoTpeHuM cHopa O TOM, CO31aHO JId TPOU3BEICHUE B

coaBropctBe (ctatbs 1258 I'K P®), cyny cienyer ycTaHaBIHWBaTh,

OPUHUMAJIO JIA JIMIO, MIPETEHIYIOIEE HA COABTOPCTBO, TBOPUECKOE yYaCTHE

B CO3JaHUM IIPOM3BEICHMS, NOCKOJIBKY COABTOPCTBO HA IPOU3BEIACHUE

BO3HHMKAET B Ciydae, KOIJa KaXIbld M3 COAaBTOPOB IO B3aUMHOMY

COIIAIEHUIO (B TOM YMCIIE B YCTHOU (pOopMe) BHEC B 9TO MPOU3BEICHUE CBOU

TBOpueckuil Bkiana. Ilpu 3ToM comamieHue O COABTOPCTBE MOMKET OBITh

JOCTUTHYTO Ha JIFOOOW CTAaJWM CO3JaHUs MPOU3BENECHHS WIH TOCIE €ro

3aBEPILICHUS.

VYcnoBue 0 co3gaHuM MPOU3BEACHUS B COABTOPCTBE MOYKET CONEPKATHCS B
CONNIAIICHUH, 3aKIIOYEHHOM KaKIbIM M3 COABTOPOB B OTAEIBHOCTH C TPETHUM
JULIOM.

I[Ipyu paccMOTpeHUM CHOpPOB O COAaBTOPCTBE HA NPOU3BEACHHUA,
COCTABJAIOIIME HEPa3pbIBHOE LEJN0E, CylaM CIEeAYyeT HCXOAUTh W3 TOrO,
CYIIIECTBOBAJIO JIM COABTOPCTBO HA MOMEHT OOHApOJOBaHUS MPOU3BEACHUS. ITO
MOXET OBbITh MOATBEPKACHO BOJICU3BSIBIECHUEM COABTOPOB, BBIPAXKEHHBIM B
JIOTOBOpax O Nepenade rnpas, MyOIMYHbIX 3asBICHUAX U T.II.

He paer ocHoBaHuii K NpPU3HAHUIO COABTOPCTBA OKAa3aHHWE AaBTOpPY WU
COaBTOpaM TEXHUYECKOW U MHOM IOMOILIH, HE HOCAILIEH TBOPYECKOIO Xapakrepa
(monbop MarepuanoB, BHIUEPUMBAHUE CXEM, AMArpaMM, TpaduKOB, U3TOTOBICHHUE
yeprexen, Qortorpaduii, MakeToB M 00pa3ioB, BHINOJHEHUE PACUYETOB,
odhopmiieHHMEe JOKYMEHTAlMU, MPOBEIECHUE ONBITHOW MNPOBEPKH U T.II.).
CoaBTOpamMu HE MPU3HAKOTCS JHULA, OCYUIECTBISABIIME JIUIIb PYKOBOJCTBO
JeSITEHLHOCTHIO aBTOpa (aBTOPOB), HO HE MPUHUMABIINE TBOPUYECKOTO YYACTHS B
CO3JJaHUU pe3yJibTaTa HWHTEJJIEKTYyaJlbHOU JA€ATENbHOCTH (HaAmpumep,
PYKOBOJIUTENH, IPYTUE AOKHOCTHBIE JIUIIA).

[Ipn ucuucnenun mno mnpasunaM nyHkra 1 crateu 1281 T'K P® cpoka
JEUCTBUS aBTOPCKOTO ITpaBa Ha MIPOU3BEICHHE, CO3JaHHOE B COABTOPCTBE, CIENYET
YUYUTBIBaTh, YTO OHO JICMCTBYET B TEUCHHE BCEM KU3HU aBTOPOB U 70 JjIeT cunras ¢
| siHBaps rona, CIEIYIOUIEr0 3a TOJOM CMEPTH MOCIEIHETO aBTOPA, MEPEKUBIIETO
JIpYyruX cOoaBTOpOB, MO 31 nexkaldps MOCIEIHEro rojia CEMHUIECITHUIETHETO CpOKa
BKJIFOUMTENBHO. [[aHHOE TMONOKEHNE MNPUMEHSETCS K IPOU3BEICHHUIO B LIEJIOM
HE3aBUCHMO OT TOTO, 00pa3yeT JI TaKoe MPOU3BEIECHUE HEPA3PhIBHOE LIEJIOE WIIH
COCTOUT M3 YacTel, UMEIOLIUX CaMOCTOSITeNIbHOE 3HaueHHe (ab3all BTOPOW MyHKTa
1 ctatbu 1281 I'K PD).

IIpu sTom ¢ yuerom nyHkra 5 crarbu 1281 'K P® B oTHOLIEHHH aBTOPOB,
pabortaBuinx Bo Bpems Benukoi OTeueCTBEHHOW BOWHBI WJIM Y4aCTBOBABIIUX B
HEW, CPOK JEHCTBHUSA MCKIIOYUTEIBHOIO IPAaBa, YCTAHOBICHHBIM 3TOW CTAaTbEW,
YBEJIMYUBAETCS HA YETHIPE rojla, @ COOTBETCTBEHHO, 110 IIpaBUjiaM MyHKTa |
crarbu 1281 I'K P® cocraBnser 74 roma cuurtas ¢ 1 ssHBaps rona, CIEAyIOIIETO 3a
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roIOM CMEPTH MOCJIEIHErO aBTOPA, MEPEKUBLIETO APYTHX COABTOPOB, MO 31 nexadpst
MOCIIEIHETO TOJla CEMHECATHUYEThIpEXJIEeTHET0 cpoka. COOTBETCTBYIOUIHMU
CEMUJIECATUYETHIPEXJIETHUM CPOK MPUMEHSETCS B Clydae, €Clu XOTd Obl OJMH U3
coaBTOpPOB paboTan Bo Bpemsi Benukoit OTeuecTBEHHOW BOWHBI WJIM YYaCTBOBAJ B
HEH.

87. B cuiry nynkra 3 crarbu 1263 'K P® aBTOpBI MY3BIKaJbHOIO

Npou3BeACHUS (C TEKCTOM uIM 0€3 TEeKCTa), HCIOJb30BAHHOIO B

ay[IMOBU3yaJIbHOM MPOW3BEACHUH, COXPAHSIOT MPABO Ha BO3HArPaXKICHUE

py MyOJIMYHOM MCIIOJIHEHHH JIUOO cOOOIIeHUH B 3pup uiu mno kadento, B

TOM 4YHCJI€ MYTEM PETPAHCISALUU, STOTO ayJINOBU3YaIbHOIO NMPOU3BEACHMUS,

€CJIM HUHOE HEe NPEAYCMOTPEHO JOTOBOPOM 00 OTYYXJIEHUHU

HUCKJIIOUUTENbHOIO TMpaBa, 3aKJIIYEHHBIM aBTOPAMHU MY3bIKAJIbBHOTO

MIPOU3BEACHUS C U3TOTOBUTEIIEM ayIMOBU3YaJIbHOIO NPOU3BEACHUS (IIYHKT 4

crarbu 1263 'K POD).

[IpaBo Ha mOIyYeHHE BO3HATPAXKACHUS NPUHAMICKUT HE TOJIBKO TEM
aBTOpaM, YbU MY3bIKJIbHBIE MPOU3BEICHUS CHEUUAIbHO CO3AAaHBI IS 3TOTO
ayIMOBHU3YyaJbHOIO MPOU3BEJIEHUSA, HO U aBTOpaM, UYbU MY3bIKaJIbHbIE
NpOU3BENEHHUS CYUIECTBOBAJM paHee W BOUIJIM COCTAaBHOM YacThi0 B
ayIMOBU3yaIbHOE POU3BEICHNUE.

88. B cumiy nynkra 3 crarbu 1255 I'K PO npaBo cienoBaHus SIBIISIETCS

CaMOCTOSITENIbHBIM TpaBoM aBropa. OHO COCTOMT B TOM, 4YTO aBTOP

MPOU3BECHUS M300pa3UTENBPHOTO MCKYCCTBA MMEET MpaBO Ha MOMyueHHUE

BO3HATrPa)KJICHUSI B BUJIE€ NIPOLICHTHBIX OTUMCIECHHUM OT LEHBI MEPENpOHa) Ku

opuruHana npousBeaeHus. [IpaBoM ciieqoBaHUS MOIB3YIOTCS TAKKE aBTOPbI

JUTEPATYPHBIX U MY3BIKAJIBHBIX TPOU3BEACHUI B OTHOLIEHUH MEPENPOIAKH

aBTOPCKHUX pykomnuced (aBrorpadoB) uX Mpou3BeaeHUM (IYHKT 2 CTaTbu

1293 'K PO).

89. ComacHo myHktry 2 cratbu 1265 T'K P® npu omybramkoBanuu

IPOU3BEACHHUS AaHOHUMHO WJIM TI0J] TICEBJJOHMMOM (32 MCKIIIOYEHUEM CITydas,

KOIZla TICEBJOHMM aBTOpa HE OCTaBIS€T COMHEHUS B €ro JMYHOCTH)

U3JaTellb, UM WM HAMMEHOBAHHE KOTOPOIO YKa3aHO Ha MPOM3BENCHHH,

IPU OTCYTCTBUHU J1I0KA3aTEIbCTB UHOTO CUYUTAETCS MPEACTABUTEIIEM aBTOPA U

B ATOM KauyeCTBE MMEET MPaBO 3alIUIIATh [IpaBa aBTOpa U 00ECIeUnBaTh UX

OCYLIECTBIIEHUE. DTO MOJIOKEHHUE JAEHCTBYET O TEX MOP, OKA aBTOP TAKOIO

IPOU3BE/ICHHS HE PACKPOET CBOIO JINYHOCTh U HE 3asiBUT O CBOEM aBTOPCTBE.

B cBs3u ¢ 3TUM npu nojlaue u3gaTeNieM 3asiBICHUS CyJl HE BIIPABE OCTaBUTH
ero 6e3 ABMKEHUS MO MOTHBY OTCYTCTBHUS B 3asBICHHH yKa3aHUS Ha HACTOsAIIEE
MMs aBTOPA U HEMPEJCTABICHUS IOBEPEHHOCTH OT aBTropa. IIpu nogaue 3asBiieHUs
U3JATeNI0 JOCTAaTOYHO MPEACTABUTh HK3EMIUISIp MPOU3BEACHMS, HA KOTOPOM
yYKa3aHO MM UJIM HAUMEHOBAHUE ITOrO U3JATEII.

[lognuHHOE WM aBTOpa M YCIOBUS COOJIOJEHUS AHOHUMHOCTH
YKa3bIBAIOTCS B IOTOBOPE, KOTOPHIM OMPEIEISIIOTCA OTHOIICHHS MEXAY U3AaTeIeM
¥ aBTOPOM. YKa3aHHBIN JOTOBOP HE SIBISIETCS MPEIMETOM pPa3pelIeHus cropa o0
UCIIOJIb30BAHUU TIPOU3BEACHUS, OMyOJIMKOBAHHOTO AHOHMMHO WJIH O]
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MCEBAOHMMOM, M HE MOMJIEKUT HCCIEIOBAHHIO B Mpolecce cyaecOHOTO
pa3z0OuparenbCTBa.

[Ipu >xenaHuM aBTOpa MPOU3BEACHUS PACKPBITh CBOIO JIMYHOCTh B MPOLECCE
cyneOHoro pasz0OupaTenbcTBa Takoe pa30UpaTre’lbCTBO MNPH HAJIHYUH
COOTBETCTBYIOIIETO XOJATaiiCTBA MOXKET OCYIIECTBISITHCS B 3aKPHITOM CyIeOHOM
3ace/laHuH.

B cnydyae ecnau aBTOp Takoro MpOM3BENEHUS HE PACKPOET CBOIO JMYHOCTH
WIM HE 3ad4BUT O CBOEM aBTOPCTBE JI0 Pa3pELICHUs CIOpa IO CYLIECTBY, CYI
OPUHUMAET penieHue o0 yIOBIETBOPEHUH UCKa B MOJIb3Y M3/1aTENs.

90. TI'K P® mnpenycmMoTpeHO Hapsay € JMYHBIM HEMMYIIECTBEHHBIM

IPaBOM Ha HEMPUKOCHOBEHHOCTHh mMpousBeneHus (cratesi 1266 'K PD)

MpaBO Ha nepepaboTKy MPOU3BENCHHUS, SABIAIONIYIOCS OJHUM M3 CIOCOOOB

UCITOJIb30BAaHUSl MPOU3BEIACHUS, — OJHUM H3 NPaBOMOYMI B COCTaBe

UCKITIOYUTENILHOTO TipaBa (moamyHKT 9 nyHkra 2 crateu 1270 'K PD).

[IpaBo Ha HENMPUKOCHOBEHHOCTh MpOU3BelneHUs (ab3al nepBblid MyHKTa 1
cratbu 1266 'K P®) kacaercs Takux WU3MEHEHUW TMPOU3BEACHUSA, KOTOpHIE HE
CBSI3aHBl C CO3JaHMEM HOBOIO IIPOU3BEACHHUS HAa OCHOBE HMMEIOLIETOCH.
COOTBETCTBYIOIIME U3MEHEHHMSI JOITYCKAIOTCS C comlacus aBTopa (MM MHOTO JUIa
B Ciydae, IpeayCMOTpeHHOM ab3arieM BTOphIM myHKTa | crathu 1266 'K PD),
KOTOpO€ JIOJKHO OBITH ONpPEACIICHHO BhIpakeHO. [Ipu OTCYyTCTBUM J0KAa3aTeNbCTB
TOr0, YTO COIJIacu€ ObLIO OMNpeAeIEeHHO BBIPAXKEHO, OHO HE CUMTaeTCs
MIOJTYYECHHBIM.

ITynktom 3 crateu 1266 'K P® mnpegycmorpeHa BO3MOXKHOCTBH aBTOpa
nyOJIMYHO B OJHOCTOPOHHEM MOPSAKE PACHOPSIUTHCS CBOMM HCKIIOUUTEIbHBIM
MIPaBOM IIyT€M OIpPAaHUYEHHsI €ro JACHCTBHUS B ONPEIEIEHHBIX IpeAeiax B
UHTEpecax oOIIecTBa, JaB COIVIaCHe€ Ha BHECEHHWE B OyaylleM H3MEHEHUH,
COKpAIlleHWi ¥ JOINOJHEHHH B CBOE MPOM3BEIEHUE, HAa CHAOKEHHE €ro IpH
WCIIOJb30BAHUU WJUIIOCTPAlUIMU M MOSICHEHUSIMU, €CJIU 3TO BBI3BAHO
HEOOXOJMMOCThIO (MCIpaBJI€HUE OMHOOK, yTOYHEHUE WJIM JOTOJHEHUE
(akTUYECKUX CBEIEHUN U T.II.), IPU YCIOBUH, YTO 3TUM HE MCKAXKAETCS 3aMbICEN
aBTOpa M HE HapylwaeTcs LEJIOCTHOCTh BOCHPUATHS IpPOU3BENECHHS. Takoe
corjiacieé MOXXET OBbITh JIaHO aBTOPOM TOJBKO B CIIy4asiX, €CIIM UM CJIEJaHO
nyOIMYHO (TO €CTh IMyTeM COOOLIEHUSI HEONPEIEIEHHOMY KpPYTY JIHI] OCPEICTBOM
pa3mernienus B cetu «/HTepHeT» Ha oduLIMaTEHOM caiiTe (enepalbHOr0 OpraHa
UCIIOJIHUTEIBHOM BIJIACTH, OTBETCTBEHHOI'O 32 Pa3MEUIEHHUE COOTBETCTBYIOIIUX
3aABJICHUN) 3asBIEHHE O MPEJOCTABICHUHU JIOOBIM JHMIAM BO3MOXHOCTHU
0€3BO3ME3IHO HCIIONIb30BaTh MPUHAAJIEKAIIUE €My NpOou3BeAeHUEe 00 O0OBEKT
CMEKHBIX IPaB Ha OINPEAECICHHBIX aBTOPOM YCIOBUSX U B TEUEHUE YKA3aHHOTO UM
cpoka (myHKT 5 crarbu 1233 'K PD), a Taxxe mpeaocTaBieHus aBTOPOM IpaBa Ha
WCIIOJIb30BAaHUE NPHUHAMIEKAIIET0 €My MPOU3BENCHUS I CO3JaHUs HOBOIO
pe3yibpTaTa HWHTEIUIEKTYyalbHOW JEATENBHOCTH B MpeAeiaX W Ha YCIOBHUSX
OTKpbITOM JuieH3uu (MyHKT 2 cratbu 1286! I'K PD).

[lepepaboTka nNpouU3BEAEHUS NpPEANOJaraeT CcoO3JaHHE HOBOTO
(MpOM3BOAHOIO) IPOU3BEACHHS HA OCHOBE YK€ CYIIIECTBYIOIIETO.
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[IpaBo Ha mnepepaOdOTKy IPOMU3BEACHUS SBISETCA OJHMM M3 CIOCOOOB
UCIIOJIb30BAHMS PE3yJbTaTa WHTEIUIEKTYaJIbHOM JEATENBHOCTM M KaK TaKOBOE
OPUHAIJICKUT TPaBOOOIAAATENt0, B TOM YHCIE HE SBISAIOMIEMYCS aBTOPOM
MEPBOHAYAJIBHOTO MNPOMU3BEAECHUSA, KOTOPBIM BIpaBe MepepadaThIBATh
npou3BeJeHNe (B 4aCTHOCTH, MOAUGUIMPOBaTh MporpamMmy Juist DOBM unu 0azy
JAHHBIX) U OCYILECTBIISTH MOCIEAYIONIEE UCIOIb30BAHNE HOBOTO (IMPOU3BOIHOIO)
MIPOU3BEACHUS HE3ABUCUMO OT aBTOpa NEPBOHAYAIBHOIO TPOU3BEACHHUS.

[IpaBo Ha nepepabOTKy NMPOU3BEACHUS MOKET ObITh IEPEAAHO B YHCIIE UHBIX
OpaBOMOYMI B paMKax Mepeaauyd HCKIOYMTENbHOIO IpaBa IO JIOrOBOpY 00
OTUYXJICHUU UCKIIIOUUTENIBHOTO MpaBa B MOJHOM 00beMe (ctarbhsi 1234 'K PO)
aM00 TMPEAOCTABICHO IO JUIEH3MOHHOMY JnoroBopy (ctaresi 1235 IT'K P®D), a
TaK)K€ MOXKET MEPEUTH MO0 YCTAHOBJICHHBIM B 3aKOHE OCHOBAHUAM 0€3 3aKIII0UEHUS
noroBopa ¢ npaBooOnaaarenem (crarbst 1241 T'K PO).

B orHomenun nporpamm st O9BM u 6a3 gaHHBIX moj rnepepaboTKoi
npousBeAeHuss (MoauduKanuei) MOHUMAIOTCS JIOObIe HMX HW3MEHEHHud, 3a
UCKIIFoUeHueM ajgantauuu (nognyHkT 9 nmynkra 2 crateu 1270 I'K PO, noanmyHkr 1
nyHkTa 1 ctarbu 1280 I'K PD).

91. B cuny nonoxenuin crareu 1260 I'K P® nepeBogumky, a Takxke

aBTOpPY HHOTO MPOU3BOAHOTO TMpou3BeneHus (00paboTKH, SKpaHHU3aALUH,

apaHXUPOBKH, WHCIEHUPOBKU WJIM JPYyroro MoJ0oOHOTO MpPOU3BEIECHUS)

MPUHAJJIEKAT aBTOPCKUE IpaBa COOTBETCTBEHHO HA OCYILECTBICHHBIE

NEepPEBOJl M HMHYIO MepepaboTKy Ipyroro (OpUrMHAIBHOIO) MPOU3BEICHHUS.

CocraBuTtento cOOpHHKA U aBTOPY HWHOIO COCTABHOIO MPOU3BENECHUS

(a"TONOrMM, SHUMKIONEINHU, 0a3bl JAHHBIX, MHTEpPHET-caiiTa, amiaca WId

APyroro IMOJ0OHOrO NPOM3BENEHHUS) MPUHAJJIEKAT aBTOPCKUE IpaBa Ha

OCYIIECTBJIECHHbIE HMMU NOAOOp MM PACHOJOXKEHUE MaTepHUaioB

(COCTaBUTENBCTBO).

[lepeBoauunk, cocTaBUTEIND MO0 HHON aBTOP MPOU3BOIHOTO UM COCTABHOTO
IPOU3BEJCHUS OCYILECTBISIET CBOM aBTOPCKHE IpaBa MPHU YCIOBUU COONIIONCHMUS
paB aBTOPOB MPOU3BEJICHUN, UCIIOIb30BAHHBIX JIJISI CO3/IaHUS IPOU3BOAHOIO WM
COCTaBHOIO TMpOW3BEAECHUs (Jajee B JAHHOM NYHKTE€ — MCIOJIb30BaHHBIE
IIPOU3BEJICHHUS).

ABTOpCcKME TNpaBa MEPEBOAYMKA, COCTABUTEJNSI U HHOTO aBTOpa
MPOU3BOJHOTO MJIM COCTABHOIO IPOMU3BEACHUS OXPAaHSAIOTCS Kak IIpaBa Ha
CaMOCTOSITENIbHbIE 0OBEKThI aBTOPCKUX MPaB HE3aBUCUMO OT OXPAHbI IPaB aBTOPOB
UCIIOJIb30BAHHBIX MPOU3BEICHU.

Hcxonss M3 HM310KEHHOTO HMCKIIOYHMTENBHOE IPAaBO aBTOPa MPOU3BOAHOTO
WIA COCTaBHOTO IIPOM3BEJEHUS BO3HUKAaeT B CHIy (akTa CO3JaHHUsl TaKOIo
POU3BEACHMS, HO UCIIOJIB30BATHCS TAKOE MPOU3BEAECHUE MOXKET TOIBKO C COTIIACHS
aBTOpPOB (MHBIX NpaBooOIazaTeneil) MCHOJb30BAaHHBIX MPOU3BEIACHUN Ha
nepepabOTKy HMX MPOU3BEACHHUS MM Ha BKJIIOUYEHHE €Tr0 B COCTAaBHOE
IPOU3BEICHHUE.

Hcnonp3oBaHue MPOU3BOIHOIO MM COCTABHOIO IPOU3BEACHMUS, CO3AAHHOTO
C HapylLIeHHEM IIpaB aBTOPOB (MHBIX MpaBooOsaaTesiei) HCIOIb30BAHHBIX
NpPOU3BENICHUMN, SBISIETCS HapylleHueM IMpaB mnociegHux. HenpaBomepHoe
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HCIIOJb30BaHUE IPOU3BOJHOTO MM COCTABHOIO MNPOM3BEACHUS HapyIlIaeT
UCKJIIOUMTENIBHOE MPaBO KaK IpaBooOIajaTesss MPOU3BOAHOIO WIJIM COCTABHOIO
POU3BEACHUS, TAK U MIPABOOOIagaTesiel UCIOJIb30BAHHBIX POU3BEICHUM.

92. Hcnonp3oBaHWe IPOM3BEACHUS HAyKH, JUTEpPaTypbl W HCKYyCCTBa

T00BIMU  CIIOCOOAMH, KaK YKa3aHHbBIMH, TaK W HE YyKa3aHHBIMU B

noanyHkrax 1-11 mynkra 2 craren 1270 I'K P®, He3aBHCHMMO OT TOrO,

COBEpUIAIOTCS JIM COOTBETCTBYIOUIME JEHCTBHS B LEJISIX HW3BICUYCHUS

npuObUTH MM 0€3 TaKOM 11eJIH, JOIYCKAEeTCs TOJIbKO C COIIacus aBTopa WU

WHOTO TMpaBooOiajaress, 3a HCKJIOYeHHueM ciydaeB, korma ['K PO

JOITyCKaeTCsl CBOOOHOE MCIIOIb30BaHUE MMPOU3BEICHUS.

Kaxnapiii cmoco06 HCHonb30BaHUS MPOU3BEICHUS IIPEJACTaBIsACT COO0OH
CaMOCTOSITEJIbHOE IPABOMOYME, BXOMAIIEE B COCTAaB HCKIIOYUTENBHOTO IIPAaBa,
MpUHAJJISKAIIEr0 aBTOpy (MHOMY TmpaBooOmanarento). [IpaBo wucmonp30BaHUS
IOPOU3BENECHUS KaXJbIM U3 YKa3aHHBIX CIIOCOOOB MOXET ObITh IPEAMETOM
CaMOCTOSITEIILHOTO JIMIIEH3MOHHOTO JI0roBopa (MOAMyHKT 2 rmyHKTa 6 crarsu 1235 ['K PD).

He3akoHHOE WCIONB30BAaHUE NPOU3ZBEACHUS KaXIbIM W3 YIOMSHYTBHIX B
nyHkte 2 cratbu 1270 'K P cnocoboB mpeacTaBisieT cob0i caMOCTOSTEIBHOE
HapyLICHUE UCKITFOUYNUTEIIBHOTO MPaBa.

IIpu 3TOM clieqyeT y4WuThIBaTh, YTO 3alMCh 3K3EMILISpa MPOU3BEICHUS Ha
IEKTPOHHBI HOCHUTENIb C IOCIEAYIOIIHUM IPEJOCTaBICHUEM JOCTylla K 3TOMY
IPOU3BEJICHUIO JIFOOOMY JIMIly M3 JI000ro mecra B JiroOoe BpeMs (Hampumep,
JI0CTyN B MH(QOPMALIMOHHO-TEICKOMMYHHUKAIMOHHBIX CETSIX, B TOM YHUCJIE B CETH
«HTEepHETY») MpeACTaBISIET COO0M OCYIIECTBICHUE ABYX MPABOMOUYUMN, BXOIAIINX
B COCTaB MCKJIOUMTEIBHOIO IpaBa, — IPaBOMOYUsS Ha BOCHPOU3BEAECHHE
(moamyHkT 1 mynkra 2 crtateu 1270 I'K P®) m mpaBomouusi Ha JOBEAEHUE 10
Bceobmero ceenenus (moanyHkT 11 mynkra 2 ctateu 1270 ['K PO).

N3roroBienue sK3eMIUIsipa MPOU3BEIAEHUS, JIOBEIEHHOIO 10 BCEOOIEro
CBEIECHUS, TPETHbUMHU JIMLIAMH, B TOM YHUCJIE 3alUCh IK3EMIULIpa MIPOU3BEIACHUS Ha
HOBBI DJIEKTPOHHBIA HOCHUTEINIb, TaKXE€ MPEACTABIACT COO0OM peanu3aiuio
IPABOMOYMSI HA BOCHPOM3BEICHUE U OCYIIECTBISIETCS C COMIacus aBTopa (MHOTO
npaBooOnanarens), kpome ciydaeB, korma ['K P® nomyckaercs cBobomHOe
UCII0JIb30BAHKE IPOU3BEICHUS.

93. Ilpu paccMOTpeHMM A€l O HAPYLWIEHWH HMCKJIIOYUTEIBHOIO IMpaBa Ha

IIPOU3BEACHUE, BBIPA3UBLIEMCS B HENPAaBOMEPHOM BOCHPOM3BENCHUH H

(W) TOCHEnyIomEM paclIpOCTPAHEHUH, UMIIOpTE, MPOKaTe HK3eMIULIpa

npousBeAeHus (moanyHkTsl 1, 2, 4 u 5 nynkra 2 ctateu 1270 'K PD), cyn

OpU OTCYTCTBUU CIOpa 00 MHOM HCXOOUT U3 TOTO, 4YTO (PaKTHUECKOe

COAEpKAHUE MaTEepUaJIbHOTO HOCUTEINS, Ha KOTOpOM (Hampumep, Ha

00JIOKKE) YKa3aHO, YTO B HEM BBIPAKEHbI IPOU3BEIACHUS, COOTBETCTBYET

YKa3aHHOMY Ha HEM.

[Ipu Hamuuuu criopa O conepKaHUU MaTEPHAILHOTO HOCUTENS (Hampumep,
IPU BO3PAKCHUM OTBETUMKA, 3aKIIOYAIOIIEMCS B TOM, YTO B MAaTepUajIbHOM
HOCHUTENE HE BBIPAXKEHBI IK3EMIULIPHI MPOU3BEICHUN WA BBIPAKEHBI SK3EMILISIPbI
UHBIX TPOU3BEJCHUI, MpaBa HA KOTOpPbIE MPHUHAJJIEKAT HWHBIM JHULAM) CVI,
yuuTbiBas nojoxkeHus yactu 1 crarbu 67 I'TIK PO, yactu 1 crareu 10, yactu 1
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cratbu 71 AIIK P®, nomkeH HEMOCPEACTBEHHO MCCIIENOBATh JOKA3aTelbCTBA, B
TOM 4YHCIE€ TyTEM OCMOTpa, MPOCMOTpPa WM MPOCIYyUIMBAHHS COAEPKAHUS
MaTepUagIbHOTO HOCHUTEJIS.

IIpn commacum 5ML, y4acTBYIOIUMX B Jelie, TaKUE OCMOTp, MPOCMOTP,
IPOCITYIIMBAaHUE MOTYT HOCUTh BHIOOPOYHBIN XapakKTep.

Copepxaniyecss B HACTOSILIEM MYHKTE Pa3bSICHEHUS] MPUMEHSIOTCS W TMpU
PAaCCMOTPEHHH JI€] O HAPYLIEHUU CMEXHBIX IIPAB.

[Ipu HE0oOXO0AMMOCTH MAJS OCYIIECTBICHHUS OCMOTpa, MPOCMOTpA,
OPOCIYIIMBAaHUS BO3MOXKHO HA3HAYUThH HKcnepTusy. Hampumep, npu Hamuduu
HECKOJIbKMX MCIIOJHEHUH OJJHOTO U TOTO K€ MMPOU3BEACHUS MOXKET ObITh Ha3HAYEHA
AKCIIEpTH3a AJIsl YCTAaHOBJIEHUS UCIIOIb30BAHHOTO UCIIOJIHEHUSI.

94. IlpennoxeHue K MPOAAKE SK3EMIUISIpA MPOU3BEACHUS OXBATHIBAETCS

MIPAaBOMOYHEM Ha pacipoCTpaHEHUEe MPOu3BeAcHUs (ITOAMYHKT 2 MyHKTa 2

cratpu 1270 'K POD).

HUcnons3oBanue nepepabOTaHHOrO Npou3BeneHHUs (B TOM 4YHCIE
MoauuIUpOBaHHON MporpaMmMbl 111 DBM) 06e3 cormacus mpaBooOianatens Ha
TaKylo nepepaboTKy camo o cebe 00pasyeT HapyllleHnEe UCKITIOUUTEILHOTO TTpaBa
Ha MPOU3BEJICHUE HE3aBUCUMO OT TOTO, SBIAETCS JU JIMLO, HCIONb3YIOIIee
nepepaboTaHHOE MPOU3BEICHHUE, TUIIOM, OCYIIECTBUBIINM MEPEPadbOTKY.

[Ipoxar 9BM c ycTaHOBIEHHBIMU Ha Hell mporpamMami 1 OBM siBnsercs
cr1oco0OM MCIOJB30BaHUS 3TUX MPOrPaMM U B CHITy MOAIYHKTA 5 MyHKTa 2
crarer 1270 I'K PO He nomyckaercs mpu OTCyTCTBMM Yy apeHIOMATENs MpaB Ha
clady TaKuX Mporpamm B npokar. He sBISIIOTCS MCIIONBb30BAHUEM MPOrPAMMBI IS
OBM cnydau, Korjga mporpaMMa HE MPU3HAETCS OCHOBHBIM OOBEKTOM IpoKaTa
(HampuMep, MPOKaT aBTOMOOWJICH, TEXHUYECKH CIOXKHBIX TOBApOB OBITOBOTO
HA3HAYCHHUS U T.I1.).

95. Camo mo cebe xpaHeHHWE MaTEpPUAIBLHOTO HOCHUTENS, B KOTOPOM

BBIPAKEH OOBEKT aBTOPCKOrO MpaBa, 0€3 eI BBEACHUS €ro B IPayKJaHCKHIMA

000pOT HE SBISETCS CaMOCTOSITEIBLHBIM CIOCOOOM MCHOJIB30BaHUS

MPOU3BEACHUS, B CBSI3U C YEM TAaKO€ XpaHEHUE He TpeOyeT CHeluaibHOro

comiacus paBooOagaTens.

96. B cuny noamynkra 6 nyHkra 2 crarbu 1270 'K PO uncnonb3zoBaHueM

MPOU3BEACHUS CUUTAETCS B YUCIE MPOYETo €ro MmyoJuyHOE MCIIOIHEHHE, TO

€CTh MPEJCTABICHUE MPOU3BEICHNS B )KMBOM MCIIOJHEHUH WM C IOMOIIBIO

TEXHUYECKUX CPENICTB (Paaro, TEIEBUICHUS U UHBIX TEXHUYECKUX CPEJICTB),

a TaKXKe MOKa3 ayIMOBU3YaJbHOTO MPOU3BEACHHS (C COMPOBOXKICHUEM WIIU

0e3 COMPOBOXICHHS 3BYKOM) B MECTE€, OTKPBITOM JJis CBOOOITHOTO

MOCEILIEHHUS], WIN B MECTE, I1I€ NPUCYTCTBYET 3HAYUTEIHHOE YUCIO JIUILI, HE

MpUHAAJIEKANIMX K OOBIYHOMY KPYTY CEMbHU (KOTOPBIA OMPEIENSIETCS CyI0M

C YYETOM KOHKPETHBIX OOCTOSATENbCTB paccMaTpUBAEMOro Jeja),

HE3aBUCUMO OT TOr0, BOCIPHHUMAETCS NPOU3BEICHUE B MECTE €TI0

MpENCTaBICHUs WIM TMOKa3a JuO0 B JPYroM MeECT€ OIHOBPEMEHHO C

MPEICTABICHUEM UJIM TTOKA30M IPOU3BEICHHUS.

[Ipu sTOM, permrast BOIPOC O TOM, OTHOCATCS JIU JIMIIa K OOBIYHOMY KpPYTY
CEeMbHU, Cydy HEOOXOAMMO YUYUTHIBATH POJICTBEHHbIE OTHOUIEHUS U JIMYHbIE CBS3H,
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MEepUoaAbl OOIIEHUS, XapaKTep B3aUMOOTHOIIEHUW W JpPyrue 3HAYNMBIC
00CTOsITETILCTBA.

JIumoM, OCYIIECTBISIONIUM MYyOJIWYHOE HWCIIOJHEHHE IPOU3BEACHHS,
SBIIICTCS IOPUINYECKOE WM (U3HUECKOE JIMIO, OPTaHHU3YIoIIee ITyOInIHOe
UCIIOJTHEHHE B MECTE, OTKPBITOM JIJisi CBOOOIHOTO IMOCEIIEHHUs, UIIN B MECTE, T/e
IIPUCYTCTBYET 3HAYUTEIHHOE YUCIIO JIHI, He MIPUHAIICKAITNX K OOBIYHOMY KPYTy
CEMBbHU, TO €CTh JIUIIO0, KOTOpOe OepeT Ha ceOs WHUIIMATUBY M OTBETCTBEHHOCTH 3a
IIPOBEJIEHNE COOTBETCTBYIOIIETO MEPOIIPHUSATHS.

[Ipu mpencTaBiIeHUM TPOU3BEACHUS B J>KUBOM HCIIOJTHCHUU JIMIIOM,
OpPTaHU3YIOMUM TyOTMYHOE WCIOJIHECHHE, SBISETCS JHI0, OoOecrleunBaroIiee
ydacTue ucrnoisHutens (ucnonHurtenend). [Ipu oTcyTCTBUM J0Ka3aTeNbCTB MHOTO
IPEITOJIaraeTCs, YTO TAaKUM JIMIIOM SIBJSICTCS JIMIIO, BJIAQJCIOIIEE MECTOM, TC
TaKO€ MCTIOJTHEHUE OCYIIECTBIISETCA.

Jlutio, opranusymoiiee NyOJUYHOE HCIOJHEHUE, JTOJDKHO 3aKJIIOYUTh
JIOTOBOP O MPEAOCTABICHUH €My TpaBa Ha MyOJIMYHOE UCIIONTHCHHUE TTPOU3BEACHUS
C mpaBooOjamaTesieM WM OpraHW3aluel 10 yIpaBICHHUIO MpaBaMH Ha
KOJUICKTUBHOM OCHOBE M BBIIIJIAUMBATH TOJIAraloeecs BO3HArpaxaeHHe.

[Ipyn myOIUYHOM HMCHOJHEHUW ayJHOBHU3YaJIbHOTO TMPOU3BEICHUS ITO JKE
JUI0 YIUIAYMBAaE€T BO3HArpaXKJACHUE, IOJIATaroneecss aBTOPY MY3BIKAIHHOTO
pou3BeeHHs (C TEKCTOM WK 06€3 TeKCTa), UCIIOJIb30BAaHHOTO B ayIMOBU3YaJIbHOM
npousBeaeHuu (myHKT 3 crarbu 1263 'K POD).

[TybnuyHOE WCIONHEHWE TPOU3BEICHUS TPEOyeT TMONMYUYEHUS COTIACUS
paBoOOIaaTeNs WM OpraHU3alluyd 10 YNPABICHUIO NIPAaBaMU Ha KOJUIEKTHBHOM
OCHOBE HE3aBHUCHUMO OT TOTO, OCYIIIECTBIISICTCS JIM TAKOE UCIIOTHCHHE 3a TIJIaTy WM
oecrutatno (myHkT 2 crarbu 1270 'K P®), a Takke OT TOro, sBIAETCS
Ipe/ICTaBlIeHue MTPOU3BEACHUS (MM OpraHu3aIlis MpeCTaBICHUs TPOU3BEICHU)
OCHOBHBIM BHJIOM JCSATCIBHOCTH WM € TPEACTaBIsACT COOON 3BYKOBOE
COTIPOBOXKJICHNE WHOMW NeATEILHOCTH (Hampumep, B kKade, pecTopaHax, TOPTrOBBIX
[IEHTpax, Ha TEPPUTOPUHU CIIOPTUBHBIX OOBEKTOB U T.II.).

97. HeoOxomuMo OTIWYATh IMyOJUYHOE WCIIOJHEHUE TPOU3ZBEACHUS C

MOMOIIBI0 TEXHUYECKUX CPEJCTB, B YACTHOCTH C TIOMOINBIO PaJHO,

TEJNEBUJICHUS, a TaKXe HWHBIX TEXHUYECKHX CPEJCTB, OT TaKHUX

CaMOCTOSITCJILHBIX CIOCOOOB MCIIOJb30BaHHUS TPOU3BEICHUS, Kak

coo0rieHue ero B 3(pup UM COOOIICHHE €T0 M0 KaOelo.

[Ton coobmienriem B 3¢up WKW COOOIIEHHEM IO Kabemto, TO €CTh MOJ
COOOIIIEHUEM TPOU3BEJACHUS JJIsi BCEOOIIEro cBeAeHUs (BKJIOYAs IOKa3 WU
WCIIOJIHCHNE) 10 PaJNO0 WU TEJICBUICHUIO, CIEAYeT IMOHUMAaTh KaK MPIMYIO
TPAHCISIIIMIO TPOU3BEACHUS M3 MECTa €ro IoKa3a WM HCIOJIHEHUs, TaKk |
HEOTHOKPATHOE COOOIIEHNE MPOU3BEACHUS 1Jis Bceootiero ceaenus. CoobiieHue
pou3BeACHUS B A(UP WU 1O KaOEo MPOU3BOIUTCS TeJle- WU PaJuOKOMIIaHUEH
B COOTBETCTBUHU C YCIOBUSIMU 3aKJIFOUEHHOTO MEXIAY HEW W IpaBooOaaTesieM
WTH OpTaHMU3aIMel 110 YIIPaBICHHUIO IIPaBaMu JIMIICH3NOHHOTO JoroBopa. I1pu aTom
CrocoObI MCIIOIB30BaHUS MPOU3BEICHNUS, MPSIMO HE yYKA3aHHBIC B JIUIICH3MOHHOM
JIOTOBOpE, HE CYUTAIOTCS MPEOCTABICHHBIMH JIUIICH3HATY.
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N3510)xeHHBIE B TaHHOM ITyHKTE Pa3bsiCHEHUS IPUMEHSIOTCS U B OTHOILICHUH
UCIOJIb30BaHMs (DOHOTPAMM TMPHU UX IMyOJTUYHOM MCTIOTHEHUH, COOOIIEHUU B 3hUp
WIH 110 KaOeto.

98. Ilpu paccMoTpeHMHM Aen O HapyLIEHWH HMCKIIOYUTEIBHOIO IpaBa Ha

IPOU3BEICHHUE IMYyTEM HCIIOIB30BAHUS €ro epepadoTKu (MOAMYHKT 9 MyHKTa

2 crateu 1270 'K P®) mnist ynoBieTBOpeHHUsS! 3asBJICHHBIX TPEOOBAHMIMA

JOJDKHO OBITh YCTAHOBJIEHO, YTO OJHO NMPOM3BEJIEHHUE CO3JaHO Ha OCHOBE

IPYroro.

Coznanue NOXOXKero (Hampumep, B CHIy TOTO 4YTO JBYMs aBTOpaMu
WCIIONb30BaJIach OAHA M Ta >X€ HCXOoAHas HHQopMamus), HO TBOPUYECKHU
CaMOCTOSITEJIbHOTO TPOU3BENCHUSI HE SIBISECTCS HAPYUIEHUEM HCKIIOYUTEIBHOTO
npaBa aBTOpa Oojiee paHHEro mpousBeneHusd. B TakoM ciydae o6a nmpou3BeneHUs
ABIISIFOTCS CAMOCTOSITEIbHBIMU 00ObEKTaMH aBTOPCKOTO TIPaBa.

JIJist yCTaHOBIIGHUS TOTO, SIBJISIETCSI CO3JJaHHOE MTPOU3BEICHUE TTepepaboTKOM
paHee CO3JaHHOIO IMPOU3BENECHUS WM PE3YIBTATOM CaMOCTOSITEIbHOTO
TBOPYECKOTO TPyJa aBTOPa, MOXKET ObITh HA3HAYEHA SKCIIEPTHU3A.

99. MHcuepnaHue HUCKJIWYHUTEJIbHOTO IpaBa HAa NPOU3BEJCHHUE

NpeaCTaBiIsieT CO0OM OJWH U3 CllydyaeB CBOOOJHOTO HCHOJIb30BaHUS

NPOU3BEJCHUS — HCKIIOUYEHHE W3 OOIIero mpaBwia O TOM, UYTO JIOObIE

JNEHUCTBUS MO UCIOJIB30BAHUIO TPOU3BEICHHS MOTYT OCYIIECTBIATHCS TOJIBKO

npaBooOagaTeneM uiu ¢ ero coracus (myHkTsl 1 u 2 ctatsu 1270 'K PO),

Y IIPUMEHSIETCA JUIIb B CIy4asX, MPsSAMO YCTAHOBIEHHBIX cTarber 1272 I'K

PO.

Hcuepnianne mnpaBa MNPOUCXOAUT TOJBKO B OTHOIIEHHUU KOHKPETHOIO
OpUTrMHAaja WM KOHKPETHBIX OJK3EMIUISIPOB NPOU3BEACHUS, NPaBOMEPHO
BBEJICHHBIX B TpaxkaaHCKuii obopoT Ha Tepputopuu Poccuiickoit deneparuu.
Pacripoctpanenrie kKoHTpadaKTHBIX IK3EMIUISIPOB MpousBeaeHuit crarseii 1272 'K PO
HE OXBaThIBAECTCS M B JIIOOOM cilydae oOpa3yeT HapyLIEHUE HCKIIOYUTEIBHOIO
npaBa Ha MPOM3BEJEHUE, HE3aBHCHUMO OT TOTO, CO3JaH 3TOT KOHTpadaKTHHIN
AK3EMIUISIP CAMUM HApPYIIUTENEM WU NPUOOPETEH y TPEThUX JIUII.

Hcxons n3 B3aumMOCBSI3aHHBIX IoJIoKeHHM ctathu 1272 'K PO, a takxke
noanyHkra 4 nyHkta 2 ctarbu 1270 I'K P®, cormacHo KOTOpoMmy
CaMOCTOSATENbHBIM CIIOCOOOM HCIOJIb30BAHMS MPOU3BEJAECHUS SIBISIETCS HMIIOPT
OpUTMHANa WJIM DBK3EMIUISIPOB NPOU3BEAECHUS B LENSAX PaCHpOCTpPaHEHUS,
JCUYEpIIaHUE IIpaBa HE OXBATBhIBACT Cllyyah pacupocTpaHeHuss B Poccuiickon
denepaliii OpUTMHAJIOB WM HK3EMIUIIPOB MPOU3BEACHUM, BBEICHHBIX B
IrpaXJTaHCKUI 00OpOT HA TEPPUTOPUM HHOCTPAHHOIO TOCYAApCTBa, HO HE
BBOJIMBIIMXCSL B TPaKJAHCKUM 000poT Ha Tepputopuu Poccuiickoit denepanuu
cCaMUM IpaBoo0IaIaTeeM UK C €r0 COMIACHS.

IIpm sTOM CymaMm HAaIEKAT MMETh B BHIY, YTO HU NOMIYHKT 4 ITyHKTa 2
cratbu 1270 T'K P®, uHu crares 1272 'K P® He npensTCcTBYIOT HMIIOPTY
OPUTMHAJIA WX SK3EMIUIIPOB IPOU3BEACHUS HE JUJIS LEJIEH PacIpOCTPAHEHHS.

Hcueprnianne mpaBa HE OXBATHIBAET CIy4aW JOBEACHMS IMPOU3BEICHUS 0
Bceobmero cBenenus (moanyHkT 11 mynkra 2 ctateu 1270 ['K PO).
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100. IIpu nmpumenenuum crarbu 1273 'K PO cymam crnenyer y4uThIBaTh,

YTO BOCIPOU3BEIAECHUE, TO €CTh M3TOTOBJIECHUE OJHOTO OHK3EMIIApa

MPOU3BEACHUS UK OoJiee JIMOO ero yacTu B 000N MarepuaibHOU popme,

HE SBJISICTCS] HAPYIICHUEM MCKIIIOUUTENbHBIX MPaB Ha MPOU3BEICHUE TOJIBKO

B TOM CIJIy4yae, €CJIM B MOMEHT M3IOTOBJIEHHUS TAKOTO SK3EMILISIpAa CaMo

MIPOU3BEACHUE UCTIOIB3YETCS IPABOMEPHO.

Tak, HapylIeHHEM HCKIIOYUTEIBLHOTO MpaBa Ha MPOU3BEACHUE SIBISETCS
U3TOTOBJICHHE OJHOTO JK3EMILIsipa MPOU3BEACHUS WK O0Jiee, OCYIIECTBICHHOE C
KOHTpa(haKTHOTO OJK3eMIUIsipa JUOO0 NpU HEMPaBOMEPHOM JOBEICHHUU IO
BCeOOIIero cBefeHus (B TOM YHCIE TPH HEMPABOMEPHOM pPa3MEIICHUH B CETH
«HTEpHETY).

JlonyckaeTcst 0e3 corjacus aBTOpa WJIM HHOTO MpaBooOIagaress
BOCIIPOU3BEACHUE, OCYLIECCTBISIEMOE TONBKO TPAXKIAHUHOM U TOJBKO B JIMYHBIX
LEJIAX, MMOJ] KOTOPBIMH 110 cMbICTy cTaThu 1273 'K P noHumaeTrcs nocieaypoiiee
HEKOMMEPYECKOE HCIO0Jb30BaHUE COOTBETCTBYIOILIEro 3K3eMIUIsipa A
VIOBJIETBOPEHUS COOCTBEHHBIX IMOTPEOHOCTEW WM TMOTPEOHOCTEH OOBIYHOTO
Kpyra CEMbHM JTOT0 TpaKJaHWUHA (KOTOPBI ONPENENSIETCS CYIOM C Y4YE€TOM
KOHKPETHBIX OOCTOATENHCTB PACCMaTPUBAEMOTO JIENA).

[Ipu »TOM mMOJ WCHONB30BAaHUEM TMPOU3BEICHUS TPU HEOOXOJUMOCTHU
MOHUMAETCS] HCIOJb30BaHUE B EIMHUYHBIX OJK3eMIUIsipax (OTrpaHUYEHHOM
KOJMYECTBE), KOJUYECTBO KOTOPHIX ONpPaBIAaHHO M HEOOXOIUMO HJs
VIOBJIETBOPEHUS HA3BaHHBIX TOTPEOHOCTEH.

101. Tlpm npumenenun HOpM nyHkta | crareum 1274 T'K PO,

ONPEAENSIIONINX CIIy4an, KOrjga JOIMYCKAaeTcsl CBOOOAHOE HCHOIb30BaHUE

MpOU3BEICHUST 0e3 comiacus aBTOpa WM HHOro mpaBooOnaaaress u 0e3

BBITUIATHI BO3HATPAXK/IEHUS, HO C 00s3aTeIbHBIM yKa3aHHUEM MMEHHU aBTOpA,

MPOU3BEJEHUE KOTOPOTO HCIOJB3YeTCsl, M MCTOYHHUKA 3aMMCTBOBAHUS,

HE00XOIMMO UMETH B BUJY CIIEIYIOLIEE:

a) nonoxkeHussMHU noanyHkra 1 mynkra 1 crareu 1274 I'K P® nonyckaercs
BO3MOXXHOCTh ILUTHPOBAHUSA JHOOOT0 NPOU3BEACHHUS, B TOM YHUCIE
¢doTorpaduueckoro, eciam 3T0 IPOU3BEACHUE OBLIO MPABOMEPHO OOHAPOIOBAHO, U
€CJIM LUTUPOBAHUE OCYIIECTBICHO B IEISAX U B 00bEME, yKa3aHHBIX B JAHHOMU
HOpME;

0) mom MepUOAUYECKUM TICUaTHBIM HM3IaHUEM, YKa3aHHBIM B TIOAIYHKTE 3
nyHkra 1 cratem 1274 T'K P®, B KOTOpOM [0IyCKaeTcsi BOCIPOU3BEACHUE
HA3BaHHBIX B 3TOM IOAMYHKTE CTaTe U UHBIX MMPOU3BEACHUN, TIOHUMAETCS ra3eTa,
KypHaji, albMaHax, OIOJJIETEHb, HMHOE H3JaHUE, HUMEIOIIEE IMOCTOSHHOE
HauMEHOBaHUE (Ha3BaHUE), TEKYIIU HOMEP U BBIXOJSIIEE B CBET HE PEXKE OTHOTO
pasa B roj (a03a1y 4ueTBepThIi cTarhy 2 3akoHa Poccuiickoit denepanuu
«O cpenctBax MaccoBoil mHpopmanmm»). [TockoIbKy BOCTIpOM3BEICHNE CTAaTEH B
CEeTEeBOM W3/IaHMM WJIM B WHOM yKa3aHHOW B ab3ale TpeTbeM CTaThbu 2 3aKkoHa
Poccuiickoii @enepanun «O cpenctBax MaccoBoil uHbopmanuu» Qopme
MEPUOIMYECKOT0 PACIIPOCTPAHECHHS] MACCOBOM HMH(POPMALMU MO IMOCTOSHHBIM
HAaMMEHOBaHUEM (Ha3BaHHEM), HE SBIISIONICHCS TEPUOJUYECKUM TEYaTHBIM
W3JaHUEM, OXBAaThIBACTCS MPABOMOYMEM Ha JOBEIACHHE COOTBETCTBYIOIIUX
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MPOU3BEICHUN [0 BCEOOHIEr0 CBEICHHUSA, TaKOE€ BOCIPOHU3BEIACHHUE TaKkKe
nojamaaaeT Moja ciydail cBOOOJAHOrO MCIOJIb30BaHUS NPOU3BEACHUH,
pEAYyCMOTPEHHBIN OANYHKTOM 3 TiyHKTa 1 cTtarbu 1274 'K PO.

Ilo oOmeMy mpaBuily, B OTHOIIEHUM CTaT€l MO TEKYIIMM 3KOHOMHUYECKUM,
NOJIMTUYECKUM, COLMAIBHBIM U PEJIMTHO3HBIM BONPOCAM IPUMEHSIFOTCS HOPMBI O
CBOOOJHOM HCITOJIb30BAHUM MPOU3BEICHU, €CIIM UHOE MPSIMO HE YKa3aHO aBTOPOM
WIM UHBIM npaBooOnanareneM. Ilpu 3ToM ykazaHWe Ha 3ampeT HCIOJIb30BaHUS
CTaTbd MOXKET COJIEPIKAaThCSl B TEKCTE CTaThU, MHBIM 00pa30M CONPOBOXK/IATh TEKCT
CTaTbM WJIM YKa3bIBaThCS B OOLIEM BHUJIE B COOTBETCTBYIOIIEM IEPUOIAYECKOM
MeYaTHOM W3JIaHUU, TpU TepeAade Npou3BeAeHH B 3dup wim mo kabeto,
JIOBEJICHUH UX J10 BCEOOIIETO CBEACHMUS.

Taxxe crnenyer MMeTb B BHAY, YTO BOMNPOC OO0 OTHECEHHM KOHKPETHOMU
CTaTbM K CTaThsIM MO TEKYLIUM SKOHOMHUYECKHUM, MOJUTUYECKUM, COLMAIBHBIM U
PEJIMTHO3HBIM BOIpOcaM He TpeOyeT CHelUalbHbIX 3HaHWM, a CcJel0BaTesbHO,
MOJKET pa3pelaThes CyaoM 0e3 Ha3HAYEHUs! HKCIIEPTHU3BI.

102. B cuny nyskra 4 crareu 1274 'K PO nomyckarorcst 6e3 cornacus

aBTOpa WJIM MHOTO oOJiafiaTessl UCKIIOUUTEIBHOIO MIpaBa Ha OPUTMHAIIBHOE

npousBeAeHUe U 0e€3 BBIIJIATHI €My BO3HArpaXxJIeHus CO3JaHue

IIPOU3BENCHUSA B JKaHPE JIMTEPATYPHOM, MY3BIKAIBHOM WJIM MHOM Napoauu

b0 B KaHpE KapuKaTypbl Ha OCHOBE JPyroro (OpPUTHHAIBHOTO)

MpaBOMEPHO OOHAPOJOBAHHOIO TIPOU3BEIACHUS M HCIOJIb30BAHUE ATOU

napoauyd JMOO KapuKaTypel. B CBA3M € STUM aBTOp OpPUTHHAIBHOTO

IPOU3BEACHMS HE BIIPABE 3alpeniarbh UCIIOIb30BAaHUE CBOETO NPOU3BEACHUS

yKa3aHHbIM CIIOCOOOM Ha OCHOBE MojoxkeHui yactu yerBeproii 'K PO. B

ClIydae €CJIM Iapoiaus WIM KapuKarypa Hopodar 4ecTb, AJOCTOMHCTBO WU

JICJIOBYI0 PEIyTallMI0 aBTOPa OPUTMHAJIBHOIO IPOU3BEACHMS, OH BIIPaBe

MCII0JIb30BAaTh MHBIE CITOCOOBI 3aIIUTHI (HAPUMED, YCTAHOBJICHHbBIE CTaThel

152 T'K P®).

103. TIpu npumenenuun cratbu 1276 'K PO cynam cienyer y4yHuThIBaTh,

4yTO ceTh «HTepHeT» U npyrue MHOOPMAIIMOHHO-TEIEKOMMYHUKAMOHHBIE

CETH HE OTHOCATCS K MECTaM, OTKPBITHIM JIJIsi CBOOOJHOTO MOCEIEHUS.

104. TlpaBo coBepiieHHs] B OTHOLIEHWU TporpamMmbl aiigs IBM unu 6a3sl

JAHHBIX NEeUCTBUH, NpeaycMoTpeHHbIX cratbeil 1280 I'K P®, nmpuHamnexut

TOJIBKO JIMILY, IIPABOMEPHO BIAJCIOMIEMY 3K3EMIUIIPOM TaKOM IIPOrpaMMBbI

st OBM unu 6a3bl naHHBIX (TOJB30BaTENi0). Takoe mpaBo y MoiIb30BaTEINs

BO3HHUKAET B CUJIY 3aKOHA.

[Tpu stoM murlo, 3amucaBiiee nporpammy it OBM unm 6a3y gaHHBIX B
namsate DOBM (noanyukt 1 mynkra 1 crareu 1280 I'K P®d), korna ono nmpaBoMepHO
BJIAJIENIO AK3EMIUISIPOM TaKOM MporpaMMbl WM 0a3bl JAHHBIX, JTOJDKHO YIAIHTh
COOTBETCTBYIOLIYIO MPOrpaMMy WIH 0a3y JAaHHBIX U3 NaMATH NPUHAIEKAIIEH
emy OBM B ciydae npogaXku WIM WHOTO OTUYXKIAEHUS DK3EMIULIpA MPOrpaMMBI
WK 0a3bl TaHHBIX.

Komus nporpammsl 11t O9BM unu konust 6a3bl JaHHBIX, TMpeAHa3HAuYCHHAsS
JUIS apXUBHBIX LIEJI€H WM AJIs 3aMEHbI IPAaBOMEPHO IPUOOPETEHHOTO 3K3EMILIIpa
B CIIy4asix, KOTJa TaKOM dK3EMIULIP YTEPSH, YHUUTOKEH WJIM CTAJl HEMPUTOAEH IS
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WCITIOJIb30BaHMS, JOKHA OBITh YHUYTOXKEHA, €CIM BIAJCHUE 3K3EMIUIIPOM 3TOMH
nporpaMmbl WM 0a3bl JaHHBIX TEPECcTano ObITh MPAaBOMEPHBIM (TIOAIMYHKT 2
nyHkTa 1 crateu 1280 I'K PD).

105. B cuny a63ama Broporo myHkTa 1 crateu 1284, ab3ama BTOpOTO

nyHkTa | ctateu 1319 'K PO Ha UCKIIIOUMTENBHOE TIPABO, IPUHAJIEKAIIEE

HE caMoMy aBTOpY (MCIOJHUTEN0), a JpyromMy JHIly, XU Ha IpPaBo

MCITOJI30BAHUS IPOU3BEACHUS (MCIOIHEHUS ), IPUHAIEKAILEE TULIEH3HUATY,

MOJKET ObITh 00paIllEeHO B3bICKAHHE.

[Ipu paccMoTpeHun CIOPOB O MPaBOMEPHOCTU OOpallleHUsl B3bICKAHUS Ha
NpaBO HCMOJb30BAHUS TNPOU3BEAECHUS (HMCHOJHEHUs), MPHUHAJIJIEKaAIIEe
JUIECH3UATy, HAJJICKUT YYUTHIBATh, YTO TMPU TAKOM OOpaIIeHUU B3BICKAHUS
corjiacue JuleH3uapa He TpeOyeTcs.

ABTOp TpoM3BeACHUS (MCIIOIMHUTENb) WMEET JIMIIb NPEHMYIIECTBEHHOE
npaBo MPUOOPETEHHUs] MPUHAIIEKANIETO JIMIICH3UATy TMpaBa MCIOJIb30BAHUS
pou3BeACHUS (UCIIOJHEHUS) B CIIydae €ro MpoJa)xu ¢ MyOIMYHbIX TOProOB B LIETSAX
oOpaitenust B3bickaHus (MyHKT 2 ctatbu 1284, nyHKT 2 cratbu 1319 'K POD).

106. CommacHo nyHkry 2 crtatbu 1235 'K P® npegocraBiieHHe IpaBa

WCIIOIb30BAHUS PE3YNIBTATA UHTEIUIEKTYAIBHON AEATEIbHOCTH WM CPEACTBA

WHIWBHUAYadu3alUU NO JIULEH3UOHHOMY JOTOBOPY MOJJIEKHUT

rocylapCTBEHHOW pErUCTpalMyd B CIy4yasX U B MOPSJKE, KOTOpPBIE

npeaycMotpensl crarbedl 1232 T'K PO. K takum ciiydasiM OTHOCHUTCS B TOM

YUCJ€ NpeaOoCTaBJIEHUE IpaBa HCHOJIb30BaHUSA MOAJIEKALIETO

roCyJapCTBEHHOW perucTpaluu pe3yiabTaTa HHTENJIEKTyalbHOU

JESTENbHOCTH WJIM CPEACTBA UHIMBHAyanu3auuu. [Ipyu 3ToM B cuily MyHKTa

7 crarbu 1232 I'K PO 310 npaBuiio NpuMeEHSETCS U K 3apETUCTPUPOBAHHOMY

MO JKEJIaHUI0 MpaBooOysagaTenss pe3yiabTaTy HUHTEJJIEKTyalbHOU

JEeSTENbHOCTH

(B wactHOCTH, K niporpammam it OBM u 6a3zam gannbix), eciiu 'K PO He

YCTaHOBJIEHO UHOE.

B orHomenun mporpamm s OBM u 6a3 JaHHBIX TOCyAapCTBEHHOM
perucTpanuu NOJIEKHUT TOJbKO IEPEXO0J] HCKIKYUTEIbHOrO IpaBa Ha
3aperucTpupoBaHHbIe IporpamMmy uisi OBM wnm 6a3y JaHHBIX K IPYTroMy JIMILY 110
JoroBopy win 6e3 gorosopa (myHKT 5 crarbu 1262 'K P®). B apyrux ciaydasx, B
TOM YHUCJE MPU 3aKIIOYEHUH JIMLIEH3MOHHOTO JTOTOBOpPa O MPEIOCTaBIECHUU ITpaBa
UCIONIb30BaHMs Tiporpammbl s OBM wunu 0Ga3bl JTaHHBIX, TOCYJIApCTBEHHAS
perucTpanus He OCyIECTBISETCA.

IIpenycmorpennsiii myHkrom 5 crarbu 1286 I'K PO porosop 3axmrodaercs
MeXIy oOJiajlaTesieM MCKIIIOYUTENBHOTO TpaBa Ha nporpamMmy st 9BM unm 6azy
JaHHBIX M TMOJIb30BaTEIEM, TO €CTh JHUIOM, MPaBOMEPHO BIIAJCIOUIUM
HK3EMIULIPOM TaKOW MporpaMMbl WM 0a3bl M HAYMHAIOIIUM TOJIb30BaHUE
COOTBETCTBYIOIIEH mMporpaMMor wiau 06azoif. Jlumo, mpuobOperiee SK3EMILISP
nporpaMmsl 1711 DBM unu 6a3bl JaHHBIX HE JIJIs1 CAMOCTOSITENIBHOTO MOJIb30BaHUS,
a JUIsl MEepernpojaxu €ro TPETbeMy JHILY, HE SBIAETCS CyOBEKTOM OTHOLIEHUH,
ONPEACIIEHHBIX HA3BAHHON HOPMOM.
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TakoM NHIEH3WOHHBIM OOTOBOP INpeAnojaraeT NpeIOoCTaBICHUE
MOJIb30BaTENI0 MporpamMmbl aiisi DBM unu 6a3bl JaHHBIX IpaBa MCIOJIb30BAHUS
nporpammbl Uit OBM unam 0a3bl JaHHBIX B IPEIyCMOTPEHHBIX JOTOBOPOM
npenenax, B JOMOJHEHUE K IPaBy HA COBEPLIECHUE NEHCTBUM, MPELYCMOTPEHHBIX
crarbeit 1280 I'K PO, npuHaayiexanuyx mojab30BaTelto B CUITy 3aKOHA.

JloroBop JEHCTBYET 10 MPOJAXU WM HHOTO OTUYXKACHHS HK3EMIUIIpa
porpaMmbl WK 0a3bl, €CIK JIOTOBOPOM HE MpeaycMoTpeHo wuHoe. IIpaBuia
nyHkTa 4 crareu 1235 'K P® B 1aHHOM cilyyae HE IPUMEHSIOTCS.

107. Cyn ycTaHaBIHMBAET, SBISETCS JIM KOHKPETHOE IPOU3BEICHUE

CILy’KEOHBIM, HCXOZS U3 MOJIOKEHHUI 3aKOHOJIaTENIbCTBA, JEHCTBOBABLIETO HA

MOMEHT CO3/JaHUSI TAKOTO MPOU3BEIACHUS.

Tak, crarbeii 14 3akoHa 00 aBTOPCKOM Ipase, AeiicTBoBaBlIel 10 1 ssHBaps
2008 roga, k ciy>keOHBIM POU3BEICHUSIM OTHECEHBI MPOU3BEICHHUS, CO3JaHHBIC B
MOPAJIKE BBIMOJTHEHUSI CIY)KEOHBIX OOS3aHHOCTEH WIIM CIIY>)KEOHOTO 3a/IaHMus
paboronarens. Cratbsa 1295 'K P®, neiictByromas ¢ 1 suBaps 2008 roga, mon
CIIy>keOHBIM TPOM3BEICHHEM IMOHUMAET NMPOU3BEACHUE HAYKH, JUTEPATypbl WIIH
UCKYCCTBa, CO3JJaHHOE B TIpe/ieiax YCTAHOBIEHHBIX Jisi paboTHHKA (aBTOpA)
TPYZIOBBIX 00sI3aHHOCTEH.

JUtst onipenienieHus Toro, SIBJIAETCS JIM CO3AaHHOE pa0OTHHUKOM MOCIIE
31 nexaGps 2007 roma 1Mo KOHKPETHOMY 3aJaHUIO0 pabdOoTONaTENsl MPOU3BEACHHE
CIIyKeOHbIM, HEOOXOJUMO HCCIIEA0BATH BOMPOC O TOM, BXOAMJIO JIM 3TO 33JaHUE B
npeenbl TPYIOBBIX 00si3aHHOCTEN paboTHUKa. Ecnu Takoe 3aganue paboronarens
B €r0 TPYIOBbIE 003aHHOCTH HE BXOJUJIO, TO CO3JJaHHOE MPOU3BEICHUE HE MOXKET
paccMaTpuBaThCcs KakK CIHYyXKe0HO€ — MCKIIOYUTEIbHOE NpPaBO Ha HETO
MPUHAICKUT PaOOTHHKY, €T0 HCIONIb30BaHUE paboTOAaTEIeM BO3MOXKHO JIMIIE Ha
OCHOBAHHMH OT/AEIHHOTO COIJIAICHHS ¢ PAOOTHUKOM U MPHU YCIOBUU BBIIIATHI EMY
BO3HArPaKJICHUS.

CaMm mo cebe (pakT HCIOIB30BaHUS aBTOPOM IJIsl CO3JAHUS MPOU3BEACHUS
MaTepualioB paboTomaTeNsl, HE MOXET CIY>KUTb OCHOBAaHUEM JJisi BHIBOJA O TOM,
YTO CO3JaHHOE aBTOPOM IPOU3BEACHUE SIBISIETCS CITYKEOHBIM.

[Ipu HaMuuuM cropa MeXJly aBTOPOM M pabOTOATENIEM O TOM, SIBISIETCS JIH
KOHKPETHOE CO37aHHOE aBTOPOM MPOU3BEICHUE CIYKEOHBIM, CJIEyEeT YUUTHIBATH,
YTO COJAEpKaHUE TPYAOBBIX o0Osi3aHHOCTEW paboTHHKAa U (PaKT co3aaHus
MIPOM3BENICHUS HAYKHU, JTUTEPATyphl WIK UCKYCCTBA B MpeJIenax 3TUX 00A3aHHOCTEH
JIOKa3bIBAIOTCS pa0OTO/IATENIEM.

108. Ilynkt 2 crtarbu 1295 I'K P® mnpeaycmarpuBaetr, 4TO OT

paboronarens, KOTOPOMY IMPHHAUIC)KUT MCKIIOYUTEIbHOE IPaBO Ha

CiIy’keOHO€ TPOU3BEJCHUE, ITO HCKIIOYUTENILHOE IMPaBO BO3BpaIlacTcs K

paboTHUKY (aBTOpY), €CIM B TEYEHHUE TpeX JIET CO JHA, KOrja Takoe

npou3BeleHUue OBIJIO MPENOCTaBICHO pPAOOTHUKOM B pPacHOpsKEHHE
paboTonarens, MOCICIHUM HE HAYHET HCIOJIb30BAHUE IPOU3BEACHUS

(HampuMep, BOCIPOU3BEICHUE, PACHPOCTPAaHEHHE, MyOIUMYHBIN MOKas3,

coobmienue B A3hup uiId 1O Kaben, OCYIIECTBIAEMbIE KaK CaMHUM

paboTronarenieM, TaKk ¥ Ha OCHOBAaHUHU JIMIIEH3MOHHOTO JIOTOBOpPA TPETHUM

JUIOM), HE MEPEeNacT UCKIIOUUTEILHOE MPABO HA NMPOMU3BENICHUE IPYroMy



59

Uiy (Ha OCHOBAaHUHM JOTOBOpa 00 OTUYXKIEHHWU HMCKIIOYUTEHHOTO MPaBa)

WIK HE COOOIIUT aBTOPY O COXpaHEHUU MPOM3BENCHUS B TaiHE (HAIpUMeED,

B clydae CO3/JaHHsi HaydHOW pa3paboTKH, coAepKaHUE KOTOpOH

IIPENIONAraeT €€ OXpPaHy B KAYECTBE CEKPETA MPOU3BOICTBA).

Ecnu B ycTaHOBJIEHHBIN TPEXJIETHHI CPOK pabOTOAATENh COBEPIIUT OJTHO U3
Ha3BAHHBIX J€WCTBUH, paOOTHUK (aBTOpP) MMEET MpPaBO HaA IMOJy4YEHHUE
BO3HArpaXXJA€HUs, pa3Mepbl, YCIOBUS U MNOPAJOK BBIMJIATHI KOTOPOTO
OTIPEJICIISIFOTCSL IOTOBOPOM MEXKIy padoToaareieM W padOTHUKOM, a B cllydae
CIIopa — CyJIOM C IPUMEHEHUEM [0 AHAJIOTUH MOJI0KEeHUH MyHKTa 4 craren 445 ['K PO
(myskr 1 crarbu 6 'K PO).

[Ipu 5TOM yCIIOBHSI, OTHOCSIIIMECS K TAKOMY BO3HArpa)KJICHUIO, MOTYT OBITH
OpelyCMOTPEHBI B JA0TroBOpe (TPyAOBOM MM TpPaxJTaHCKO-IPAaBOBOM),
3aKJII0Ya€MOM MEXay paboTHHUKOM M paboromareneM. Bo Bcex ciydasx
BO3HArpaKJIeHWE BBITUIAYMBAETCA paboTojareneM, Jake €ClId HUCIOJIb30BaHHE
NPOU3BEACHUS OCYUIECTBISETCS TPETHUM JIMIIOM MO JIMIEH3UOHHOMY JIOTOBOPY
WA HUCKJIIYHUTEIbHOE IpPaBO Ha MNPOMU3BEJEHHE NEPEIITIO K HOBOMY
paBo00JIaIaATENIO.

B cuny a03anma uderBeproro myHkra 2 crtarbu 1295 I'K P® npaBo Ha
BO3HArpaXkJICHHUE 3a CIIy>)KEOHOE MPOU3BEACHUE HEOTUYKIAEMO U HE MEPEXOIUT I10
HACJIEACTBY, OJHAKO IpaBa aBTOpa IO JOTOBOPY, 3aKJIIOUYEHHOMY HM C
paboTronaresieM, U HE TIOJyYEHHbBIE aBTOPOM JTOXObI MEPEXOJAT K HACTEAHUKAM.

109. Ecnm wuckIOYMTENhHOE MPaBO Ha CIYyKeOHOE MPOU3BEICHHE

NpUHAIICKUT aBTOpy (paOOTHHUKY) HW3HAYAJIBbHO MO JOTOBOpPY C

paboTrojaresieM WJIM Ha OCHOBaHMM ad3alia BTOPOro MyHKTa 2 ctarbu 1295

I'K PO, paboTtomarens uMeeT MpaBO MCHOIb30BaTh TAKOE€ MPOU3BEICHHUE HA

YCHOBUSAX MPOCTON (HEUCKIIFOUUTENIBHOM) JMUEH3UU C BBIILIATON aBTOPY

BO3HArpaXXJIHUs, a TaKKe IMepeAarh yKa3aHHOE IMpPaBO TPETbEMY JIUILY.

[Ipenensl UCHIOAB30BaHUS CIIY>)KEOHOTO MPOW3BENCHHMS, pa3Mep, YCIOBUS H

NOPSIIOK  BBIIJIATBI BO3HATPAXKJEHUSI OMNPENEIAIOTCS JIOTOBOPOM  MEXKIY

paboTojaresieM M aBTOPOM, a B cllydyae cropa — CyaoM. ABTOp MHpU 3TOM

Tak)X€ BIIPaBE IO CBOEMY YCMOTPEHHMIO HCIOJb30BaTh CIIy)KeOHOE

IPOU3BE/ICHUE WM NIepeaarTh NPUHAIEKAIIEE EMY UCKIIOUUTENBHOE MTPaBo,

paboTonaTesr TPU OSTOM COXPaHSAET 3a COOOW HEUCKIIOUHUTEILHYIO

JUIEH3UIO Ha TIPEXKHUX YCITOBUSX.

110. B Tex cityuasix, Koraa Ipou3BeAECHUE CO3aeTCs 10 3aKa3y, OTHOLICHUS

CTOPOH JO0roBOpa, B KOTOPOM CTOPOHOMW SIBISIETCSI aBTOp, PErYIHPYIOTCS

cratbeid 1288 'K P® (moroBop aBTOpckoro 3akasa). [lomoxxeHusi crarbu

1296 TK P® npumeHstoTcsi TOJIBKO K ClIydasM, KOrja MOAPSIAYMKOM

(MCIOJTHUTENEM) JIOrOBOpa 3aKa3a Ha CO3/IaHHME MPOU3BEACHHS BBICTYIAET

JIMI0, KOTOPOE CAMO HE SIBJISIETCA aBTOPOM 3aKa3aHHOT'O MPOU3BEICHHUS.

111. B coorBeTcTBHM C NMOANMYHKTOM 2 myHKTa 2 ctarbu 1299 I'K PO B

OTHOUIEHUHU NPOU3BEAECHHUS HE JOMYCKAITCS HM3TOTOBJIEHUE,

pacnpocTpaHEeHHE, clada B MPOKaT, MPEIOCTABICHHUE BO BPEMEHHOE

0€e3BO3ME3/THOE TOJIb30BaHUE, HUMIIOPT, peKjaMa 000 TEXHOJIOTHH,

J000r0 TEXHUYECKOTO YCTPOMCTBA WM HMX KOMIIOHEHTOB, MCIOJIb30BAHME
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TaKUX TEXHUYCCKHUX CPEJCTB B IENAX MOITYUYEHUS MPUOBLIN JTHO0 OKa3aHHE
COOTBETCTBYIOILIUX YCIIYI, €CIIM B PE3YJbTaTe TaKUX JECHCTBUI CTAHOBUTCS
HEBO3MOXKHBIM HCIOJIB30BaHUE TEXHUYECKUX CPEICTB 3alllUThl aBTOPCKUX
npaB JIMOO 3TU TEXHUYECKUE CPENICTBA HE CMOTYT 00ECIEUUTh HaITIC)KAIIYTO
3alUTY 3TUX MpaB (TO €CTh YKa3aHHbIE TEXHOJIOTUHU HCIOJb3YIOTCSA IS
00Xx0/1a TEXHUYECKUX CPEACTB 3aILUTHI).

[Ton Takoi 3ampeT MONANAJalT TEXHOJIOTMH, TEXHUYECKUE YCTPOWCTBA WIH
UX KOMIIOHEHTBI, KOTOpbBIE PEKIaMHUPOBAIUCh, NPEMIATAINCh K MPOJaXKe U
IpoAaBaINCh UMEHHO B KaU€CTBE CPEACTB 00X0/1a TEXHUUECKUX CPEACTB 3alUTHI.

B 10 e BpeMsi maHHBIN 3alpeT HE OXBATHIBAET ClIy4yau, KOrja TEXHOJIOTHUH,
TEXHUYECKUE YCTPOWCTBA WJIM MX KOMIIOHEHTHI HM3HAYaJbHO pa3padaThIBaJIUCh,
U3TOTOBIISUIUCH M PACTIPOCTPAHSUIMCH B LIEJSAX, HE CBA3AHHBIX C OCYIIECTBICHUEM
win o0ecredeHneM 00X0Aa TEXHUYECKUX CPENCTB 3aIlUThl (IPU 3TOM Cydy
HEO0OXO/IMMO YCTaHOBUTh, BO3MOXKHO JIM UX KOMMEPYECKOE HCIOJIb30BaHUE B
KaKuX-JIMOO MHBIX MENSIX, OTIIMYHBIX OT 00X0/1a TEXHUYECKUX CPEJICTB 3aIUTHI).

112. Ilpm paccMOTpeHUH CyIOM JI€NIa O 3alIATE aBTOPCKUX MPAB HAJJICHKHUT

UCXOUTh W3 TOrO, YTO, MOKA HE JOKa3aHO MHOE, aBTOPOM IPOM3BEIICHHS

CUMTAETCS JMIO, YKAa3aHHOE€ B KaueCTBE TAKOBOI'O HAa OpHUIMHAJE WU

AK3EMIUISIPE MPOU3BEICHUS TNOO MHBIM 00Pa30M B COOTBETCTBUU C ITyHKTOM

1 crarbu 1300

'K P® (crarbs 1257 TK P®) unu B Peectpe nporpamm 11 9BM unu B

Peectpe 6a3 nanubix (myHKT 6 ctatbu 1262 'K PO).

113. HeoOxoguMocCTh HCCIEIOBAHUSA HHBIX JOKAa3aTeJIbCTB MOXKET

BO3BHUKHYTh B Cllydae, €CJIH aBTOPCTBO JIMIIa Ha MPOHU3BEJIEHUE

OCIapHBAETCs yTEM MPEACTABICHUS COOTBETCTBYIOLIUX JI0KA3aTEIbCTB.

[Ipy 3TOM OTCYTCTBYET HCUEPIBIBAIONIMN MEpPEUYEHb A0KA3aTEIbCTB
aBTopcTBa. Hampumep, 006 aBTOpCTBE KOHKPETHOTO JUIA HAa (HOTOrpaguio MOKET
CBUJIETEIHCTBOBATH B YHUCJE NPOYEro NpPEJICTaBICHUE OSTUM JIUIOM
HeoOpaboTanHOU (oTorpaduu.

[IpaBooOnanarenem, MOJYYMBIIMM HCKIIOUUTEILHOE MPABO HA OCHOBAHHUU
J0roBopa 00 OTUYKIEHHH UCKIOUYUTEIBHOTO NPaBa, CYUTAETCS U0, YKa3aHHOE B
IpEACTaBIEHHOM B cyl noroBope. IIpu 3ToM m B cilyyae, €ciyd 3TOT JI0rOBOpP
3aKJIIOYEH HE HEMOCPEACTBEHHO C aBTOPOM, & C MHBIM JIMIIOM, B CBOIO OYepeb
MOJTYYHMBIIIM TIPABO HAa OCHOBAHHH JOTOBOpa 00 OTUYKICHHUH HCKIIOYHTEIHHOTO
npaBa, WHBIC JIOKA3aTelIbCTBA B IMOATBEPXKICHUE IpaBa Ha HCK, MO 0OOIEeMy
npaBuily, He TpeOytoTcsa. HeoOXoauMocTh wHcCClaenoBaHUA OOCTOSTEIbCTB
BO3HUKHOBEHHUS aBTOPCKOro IMpaBa M Iepexoxa 3TOro mpaBa K
IPaBOIPEAIIECTBEHHUKY UCTILA OTCYTCTBYET, €CJIM MPABO UCTIA HE OCIAPUBAETCS
pU MPEACTaBICHUN OTBETYUKOM COOTBETCTBYIOIIUX JOKA3aTENIbCTB.

IIpaBa, cMexKHBIE C ABTOPCKUMU
114. My3bIKkanbHOE TPOU3BEIACHHE C TEKCTOM WM 0e3 TekcTta (0ObeKT

aBTOPCKOTO TIpaBa), €ro HUCIOJHEHUE apTUCTOM-UCIOJIHUTEIEM U
dboHOrpamMMa HCIOJHEHUS MPEACTABISIOT CO00M caMOCTOsTEeIbHbIE
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pE3yNbTaThl UHTEIUICKTYaJbHON NESITEIbHOCTH, UCKIIOUUTEIbHbBIC MpaBa Ha

KOTOpblE MOTYT NpUHAAJEXKaTh pa3HbIM JiMuaMmM. PacnopsikeHue

OCYIIECTBIISIETCS B OTHOIIEHUH KaXKJIOTO MpaBa OTAEIBHO.

Hapymenne npaB Ha KaxIbld TakOW PE3yJbTaT HOCHUT CaMOCTOSATEIIbHBIN
Xapakrep.

B cuny nmynkra 3 craten 1317 T'K P® wuckmrountenbHOE NpaBO Ha
WCIIOJIHEHHE HE paclpOCTPAHIETCS Ha BOCIPOU3BEEHUE, COOOIIEHHE B dPUP WU
1o Kabesto ¥ MyOIMYHOE UCTIOJIHEHUE 3aITUCH UCTIOJIHEHUS B CITy4asiX, KOrJa Takas
3anuch OblIa NMPOM3BEJEHA C COMIAcHUs HUCIOJHHUTENS, a €€ BOCIPOU3BEICHUE,
coobmenue B ddpup wmnm mo kabemwo nuO0 mNyOJIMYHOE WCIOJTHCHUE
OCYIIECTBIISIETCA B TEX K€ IENAX, s KOTOPhIX OBUIO TMOJY4YEHO COIlacue
UCIIOJTHUTENS TIPU 3alUCH UCTIOJTHEHUSI.

115. Ilpm 3aknO4eHUHM C MCIOJHUTEIEM JOroBOpa O CO3JaHUHU

ayIHMOBU3YaJIbHOTO MPOU3BEAECHUSA COTJacue HCIHOJHUTENd Ha

MCIIOJIb30BAHUE HCIIOIHEHUS! B COCTABE AyJAMOBH3YaJIbHOT'O MPOU3BEICHUS

npeanonaraerca. Comnacue HMCHOIHUTENS Ha OTIAEIbHOE HCIOJIb30BAHHE

3ByKa WJIU H300paxkeHusi, 3aUKCUPOBAHHBIX B ayJIHMOBU3YaJIbHOM

MIPOU3BECHUH, JOJKHO OBITH NPSMO BBIpAXEHO B J0roBope (MyHKT 4

crateu 1317 'K POD).

ITpu 3ToM HOpMa niyHKTa 4 ctathu 1317 'K PO oTHOCUTCS HE K IIpaBUiiaM,
YCTaHOBJICHHBIM 3aKOHOM i1 jgoroBopa (crates 422 'K P®), a x nopsanky
3aKOHHOTO MCIIOJIb30BaHUs 3ByKa WM M300paxkeHus. CleqoBaTeNbHO, OTAEIBHOE
UCMOJIb30BaHME 3ByKa WJIM H300pakKeHHsT TpPU OTCYTCTBUU YyKa3zaHUS Ha
npegocTaBiIeHUE TAaKOro mpaBa B JOTOBOpE SBJISETCS HapylIEeHUEM
HCKIIFOUYUTENBHOTO IpaBa HCMOJIb30BAaHUS HUCIOJHEHHS W B TOM Cllydae, €Ciu
COOTBETCTBYIOLIUI JOTOBOP ObUT 3aKJIIOYEH JI0 MOMEHTA, KOT/la 3TO TpeOOBaHHE
OBbLJIO YCTAHOBJIEHO 3aKOHOJATE]IeM CcHayaja B 3akoHe 00 aBTOPCKOM IIpaBe, a
notom B ['K PO.

116. Bo3MOXHOCTH oOpraHuzanu 3UPHOTO WIM KaOEIbHOTO BEIIaHUs

CaMOCTOATENIbHO ONpPENENsATh COACpXKAHUE pauo- U Tenenepenad (Crarbs

1329 TK P®) noapa3zymeBaeT CaMOCTOSTEIbHOCTh TAaKOW OpraHu3aluu B

BBIOOpE TMpejiaraeMblX €10 MporpaMMm, HO HE MpearnosiaraeT IpaBa 3TOU

OpraHu3alliid CBOOOTHO UCIIOIB30BaTh MPOU3BEIEHUS JIFOOBIM CITIOCOOOM (B

TOM 4YHUCJE IIyTeM NepepadOTKH, HCHOIb30BaHHA B COCTAaBE CIOKHOTO

o0bekTa) U B 110001 (hopme Oe3 coracusi mpaBooOIIaIaTens.

CooOmienue mnpowusBeneHus B ddup, mepepaboTka U HCMHOJIH30BAHUE
MIPOU3BEACHUS B COCTAaBE CIOXKHOINO OOBEKTa SBISIIOTCA CaMOCTOATEIbHBIMU
criocobamu ucronb3oBaHusi npousBeneHust (cratbsi 1270 'K PD) u Tpebyror
MOJyYEeHHsI COOTBETCTBYIOIIETO pa3pelieHus y mpaBooodaaaaress.

117. Ilpu npumenennmu noamnyHkra 6 myHkra 2 crarbu 1330 I'K PO,

peIyCMaTpPUBAIOIIET0, YTO MCIOJb30BAHUEM COOOIIEHUS pPaauo- WU

Tenenepenaun (BEIIaHUs) CYUTACTCs MyOIMYHOE UCIIONHEHUE, TO €CTh

T1000€ COOOIIEHUE pajno- WIHM TeNeneperayd C MOMOIIbI0 TEXHHMYECKHX

CpeICTB B MECTax C MJaTHbBIM BXOJOM HE3aBUCHUMO OT TOTO,

BOCIIPUHUMAETCSI OHO B MECTE COOOILIEHUS MJIUM B JIPYyroM MecCTe
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OJHOBPEMEHHO C COOOIIEHHEM, CydaM CIEIyeT YYUThIBATH: COOOIIEHUE

paavo- WM TeJenepenayn B MecTaX C OecCIUIaTHBIM BXOJOM, TO €CTh

CBOOOIHBIX AJIA MOCEIIEHHs], HE BXOJUT B COCTaB MCKIIIOUUTEIBHOTO MpaBa

opraHu3anuu >GUPHOTO HJIH KAOCJIHHOTO BEIIAHUS U MOXET

OCYIIECTBISATHCA 0€3 COracusi TaKOW OpraHu3aIlii.

118. IlpaBo u3rotoButens 6a3bl AaHHbIX (maparpad 5 masel 71 'K PO)

OXpaHSETCS TOJBKO B OTHOMICHWH Oa3bl JaHHBIX, CO3JAAaHHOW WU

obHaponoBanHoi# nocie 31 gexadps 2007 roxa.

[IpaBo myOnukaTopa Ha MPOU3BEACHUE HAYKH, JUTEPATYpPhbl WIM HCKYCCTBA
(maparpad 6 massl 71 'K P®D) oxpaHsieTcst TOIbKO B OTHOIIIEHUU MPOU3BEICHMUS,
paBoOMEpHO 0OHapogoBaHHOTO MmybaukaTopom nocie 31 aexadbpst 2007 rona.

IlarenTHOE nmpaBo

119. Ilpu paccmoTpeHun cmnopoB 00 aBTOPCTBE (COABTOPCTBE) Ha

n300peTeHne, MOJE3HYI0 MOJENb WM MPOMBIIUICHHBIA 0o0paseln (cTaTtbu

1347 u 1348 TK P®) cyny crnemyer ycTaHaBiIMBaTh XapaKTep Y4yacTus

KaXXJIOTO M3 JIMII, MPETEeHIYIOMMUX Ha aBTOPCTBO (COABTOPCTBO), B CO3JaHUU

TEXHUYECKOIO PEIICHHMS], pEIIEHUS] BHELIIHETO BUJA U3EIIHSL.

ITpu 3TOM HEOOXOAMMO MMETh B BHUJY, YTO COABTOPCTBO BO3HMKAET TOJIHKO
N0 TOBOJY OJHOTO OOMIEro JUisi HECKOJBbKUX JHI[ TEXHUYECKOTO pelieHus,
pELIeHU BHELIIHETO BUJA U3EIIHSL.

ABTOpOoM (coaBTOpaMH) H300pPETEHHUS, MOJIE3HOW MOJEIU HIHU
IPOMBIIUIEHHOTO o00pa3lia NpHU3HAETCSd TpaKJaHUH (TpakJaHe), TBOPYECKHUM
TPYAOM KOTOpPOTO (KOTOPBIX) CO3/1aH COOTBETCTBYIOIIUN pe3yJbTaT
UHTEJUVIEKTYalIbHOMN JESTEIbHOCTH.

ABTOpamu (coaBTOpaMu) HE€ SABJSIOTCS JMLA, OKa3aBIIUE aBTOPY
M300pEeTEeHUsA, MOJE3HOW MOJAEIM WM MPOMBIIIIEHHOTO o0pa3la TOJIbKO
TEXHUYECKYIO0 IOMOIIb (M3rOTOBJIEHUE uepTexel, Qororpaduii, MakeToB u
o0pa3ioB; odopMieHHe AOKYMEHTAallUM W T.II.), a Takke Juia (Hampumep,
PYKOBOJIMTENHU, APYTH€ JOJKHOCTHBIE JHIA), OCYIIECTBIABUIME JHUIIb
PYKOBOZCTBO pa3pabaTbIBa€MbIMU TEMaMH, HO HE IPUHHUMABIIUE TBOPYECKOTO
y4acTuss B CO3JaHUM HU300pETEeHHUs, MOJE3HOW MOJENH WM IMPOMBIIIIEHHOTO
oOpa3sna.

120. BrlsiBneHre B paMKax dKCIEPTU3bI 3aIBKU Ha U300pETEHUE, TOJIE3HYIO

MOJIeSIb WJIA TPOMBIIIIEHHBI 00pa3el] HEBO3MOXXHOCTH IAaTEHTYyEeMOTO

pe3yabpTara MHTEUIEKTYalbHOU AESTENbHOCTH OBITh OOBEKTOM MNaTEHTHBIX

npaB B cuity nyHkta 4 cratbu 1349 'K P® (B yacTHOCTH, BBISIBIEHHE TOTO,

YTO NATEHTYEMOE pEILICHHWE MPOTUBOPEUUT OOIIECTBEHHBIM HHTEPECAM,

NPUHIHAIIAM TYMaHHOCTH M MOpAJHU) CIHYXHUT CaMOCTOSATEIbHBIM

OCHOBaHHUEM JIJIsl OTKa3a B BblJaye MaTeHTa.

121. B cuny mynkra 1 crarbu 1350 'K P® B kauecTBe u300peTeHUs

OXpPAHSETCS TEXHUYECKOE pelIeHWuEe B JIFOOOM 00JacTH, OTHOCAIIEECS K

HPONYKTY (B YACTHOCTH, YCTPOMCTBY, BELIECTBY, LITAMMY MHUKPOOpraHU3Ma,

KyJbTYype KJIETOK PAacTeHUl WJIM >KUBOTHBIX) WM crocoOy (Ipoieccy
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OCYIICCTBIICHUSI ACHCTBHI HaJ MaTepHaIbHBIM OOBEKTOM C MOMOIIBIO
MaTepHaJIbHbIX CPEACTB), B TOM YHCJIE€ K MPUMEHEHMIO NPOAYKTa WIH
crioco0a 1o OIpeeIEeHHOMY Ha3HauYEHUIO.

ITynkrom 5 crateu 1350 'K P® onpenenen nepeueHb 0ObEKTOB, KOTOPBIE HE
MOTYT OBbITh OTHECEHBI K M300PETEHHUSIM, TO €CTh HE SIBJISIOTCS TEXHUYECKUMHU
pPELIEHUAMH B CMBICIIE ITYHKTA 1 3TOU CTaThu.

B orTHomeHun Takux OOBEKTOB HE NPOBOAUTCA HX NpPOBEpKa Ha
COOTBETCTBHE YCIOBUSAM MAaTEHTOCIIOCOOHOCTH.

He siBnsitorcst n300peTeHUsIMU, B YACTHOCTU: OTKPBITHS; HAYYHbIE TEOPUHU U
MAaTeMaTUYEeCKUE METOBl; PEIICHUs, KacalolMecs TOJIbBKO BHEIIHEIO BHJA
U3JeMA W HallpaBJICHHbIE Ha YIOBJIETBOPEHHME 3CTETUYECKUX HOTPEeOHOCTE;
IpaBUJIa U METOABI UI'P, UHTEIUIEKTYAIbHON WIM XO3AMCTBEHHOW IEATEIBHOCTH;
nporpammel Uit OBM; pemieHus, 3akiroyarolmuecs TOJBKO B MPEACTaBICHUU
uH(bOpMAaLIIH.

VYKa3aHHBIM TE€peYeHb SBISAETCS OTKPBITBIM: OOBEKTHI, MPSAMO HE
nepeurciaeHHble B myHkTe 5 crarbu 1350 'K P®, He ABIAIOTCS M300peTEHUSIMU,
€CJIM OHH HE OTBEYAIOT ONPEJIEICHUIO, JAHHOMY B ITyHKTE 1 3TOM CTaThH.

[Ipu 3TOM HEOOXOUMO YUUTHIBATh, YTO COMNIACHO a03ally BOCbMOMY
nyHkra 5 ctarbi 1350 'K P® BO3MOKHOCTH OTHECEHUS IEPEUUCIEHHBIX OOBEKTOB
K U300pETEHUAM HCKIIFOYAeTCs TOJBKO B CiIyyae, Korja 3asBKa Ha BblJayy MaTeHTa
Ha U300peTeHne KacaeTcsi 3TUX 00BEKTOB KaK TAKOBBIX.

122. B cuny nynkra 1 crareu 1351 'K PO B kauecTBe mosie3HONM MOAEIH

MOT'YT IOJYyYWTh IIPABOBYIO OXpaHy TOJBKO T€ TEXHHYECKHE PEILICHUS,

KOTOPBIE OTHOCSTCS K YCTPOMCTBY.

Ha ocHoBannu nyHkra 5 crareu 1351 'K P® He MoryT OBITH OTHECEHBI K
IIOJIE3HBIM MOZEIISIM, TO €CTh HE SABJISIOTCS TEXHUYECKMMU PELICHUSMU B CMBICIIE
nyHKTa 1 3TO# cTaThu, B YaCTHOCTH, TE€ K€ OOBEKThI, KOTOPBIE COMIACHO IMYHKTY 5
cratb 1350 'K P®D He sBustorcs u3zoOpereHHsMH. BO3MOXKHOCTH OTHECEHHS
ykazaHHbIXx B myHKTe 5 ctarbu 1351 'K P® 0OBEKTOB K MOJE3HBIM MOJEISIM
COMIacHO a03ally BTOPOMY JIaHHOTO IMyHKTa MCKJIIOYAETCS TOJIBKO B Cllydae, €Ciu
3asBKa HA BBIJAa4y I1aT€HTa Ha MOJE3HYI0 MOJENb KacaeTcs 3TUX OOBEKTOB Kak
TAaKOBbIX. B OTHOIIEHMM TakuxX OOBEKTOB HE MPOBOAMTCS HX IPOBEPKAa Ha
COOTBETCTBHE YCJIOBHUSIM MAaTEHTOCIIOCOOHOCTH.

B cootBerctBuu ¢ moamyHkTtoM 3 myHkTa 2 crateu 1376 I'K PO dopmyna
NI0JIE3HOW MOJZEIIN JOJDKHA OTHOCHUTCS K OZTHOMY TEXHUYECKOMY PELICHMIO, TO €CTh
BKJIIOYaTh OJHY COBOKYMHOCTb CYIIECTBEHHBIX MPU3HAKOB, HEOOXOIUMBIX IS
JOCTIKEHHsS] TEXHHUYECKOTo pesyibrata. B cBsi3u ¢ atuMm ¢opmyna Moae3HON
MOJIEJIM HE MOKET BKJIIOYATh MPU3HAKU, BHIPAKEHHBIE B BUJIE€ aJIbTEPHATUBBI, JIHO0
BKJIFOYATh HECKOJIBKO COBOKYITHOCTEM CYHIECTBEHHBIX IIPU3HAKOB, KaxKJIas W3
KOTOPBIX BIMSIET HA JOCTUKEHHE CBOETO COOCTBEHHOIO TEXHUYECKOIO pe3yJIbTara.

123. B kadecTBe NPOMBIILICHHOTO 00pa3a OXpaHsieTCs pelieHue

BHEIIIHETO BHUJA W3AENHS MPOMBIIUIEHHOTO WM KyCTapHO-PEMECIEHHOIO

npousBocTBa (ab3arr nepswiit myHkTa 1 ctateu 1352 ['K PO).

K cyuiecTBeHHBIM NpU3HAKaM MPOMBIIUIEHHOTO 00pasla, yYUThIBAEMbIM
Opy MNPEJOCTaBICHUM MPABOBOM OXpaHbl, B COOTBETCTBUU C ab3alleM TPETbUM
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nyHkta 1 craten 1352 T'K P® oTHOCATCA NOpHU3HAKH, ONPEACISIONINE
ACTETUYECKUE OCOOCHHOCTH BHEIIHETO BHUA W3JENHs, B YaCTHOCTH (opmMa,
KOH(UTypalusi, OpHAMEHT, COUETaHHUE LIBETOB, TUHUM, KOHTYPbI U3JIEIHS, TEKCTypa
unu (QakTypa Marepuana uzAenausd. lIpu3Haku BHENMIHETO BHUIA H3JENHUS,
00yCIIOBJIICHHBIC MCKITIOUUTEIFHO TEXHUUYECKON (DyHKIMEH u3enusi, He SBISIOTCS
OXPaHsIEMBIMH MPU3HAKAMHU MTPOMBIIINIEHHOTO 00pa31ia.

B cuny mynkra 5 cratem 1352 'K PO He mpemocraBisercss mpaBoBas
OXpaHa B KauyeCTBE MPOMBIIINICHHOTO 00pa3lia PEeIIeHHsIM, BCE MPU3HAKU KOTOPHIX
00yCJIOBJIEHBl UCKIIOYUTENBHO TEXHUYECKOW (YHKUMEH W3JEHs, U PEHICHUSM,
CIIOCOOHBIM BBECTHU B 3a0ITyKJI€HUE MTOTPEOUTEIS U3IEIHUS.

124. Jlena mo cropam 00 aBTOPCTBE HA M300pETEHUE, MOJE3HYIO MOJIETb,

MPOMBIIUIEHHBIN oOpazen (moamyHKT 1 myHkra 1 crateu 1406 'K PD), Ha

KOTOPBIE YK€ BBIJIAH MATEHT, OJIEKAT PACCMOTPEHHUIO B CyA€OHOM MOPSIIKE

OyTEM OCHApPUBaHUS BBIJIAHHOTO I[IaTEHTA HA OCHOBAHWM MOANYHKTAa 5

nyHkra | crareu 1398 I'K PO B ¢BsI3u ¢ ykazaHHEM B HEM B Ka4€CTBE aBTOpa

JIAIA, HE SBISIONIETOCs TAKOBEIM B cooTBeTcTBUH ¢ 'K P®, 1100 B cBsA3M C

OTCYTCTBMEM B I[aT€HTE YKa3aHWs Ha JIMILO, SBISIIOIIEECS aBTOPOM B

coorBercTBHM ¢ ['K PO.

B Takom cnope MNOMIEXHUT YCTAHOBJIECHHIO, KTO SIBJISETCS aBTOPOM
M300peTeHNUsI, TIONIE3HOM MOJIEIIA UITU TIPOMBIIIIIIEHHOTO 00pa3ia (crares 1357 TK PO).

C yueroM Toro, uro B cuiy ctarbu 1347 I'K PD aBTropom mu3obpereHus,
MOJIE3HOM MOJENM WM MPOMBINUIEHHOIO 00pa3lia CYMTAETCs, MOKa HE JOKa3aHO
WHOE, JIMIIO, YKa3aHHOE€ B KAa4eCTBE aBTOpa B 3asiBKE Ha BbIJauy NATEHTa Ha
n300peTeHne, TMOJIe3HYI0 MOJeNbh WJIM NPOMBINUICHHBIH oOpa3zern, nena o0
ABTOPCTBE H300pETEHMs], MOJE3HOM MOJEIH, MPOMBIIIIEHHONO 00pa3na MOryT
paccMarpuBaThbCs CyAOM U JI0 BblJAuu MaTEHTA.

[Tonava Takoro 3asiBI€HHs B Cy/ HE MPUOCTAHABIMBAET MPOLEAYPY BbIIa4H
MaTeHTA.

IIpu paccMOTpeHHMM [I€]l, CBA3aHHBIX C OCHapUBaHMEM aBTOPCTBA Ha
U300peTeHne, Cy/l YUUTHIBAET XapaKTep y4yacTus Ka)KJIOro W3 JIML, YKa3aHHBIX B
MaTEeHTE WIA NPETEHAYIOIHNX HAa aBTOPCTBO, B CO3IaHUHM TEXHUYECKOTO PEIICHUS;
(dakThl BHECEHHMS JMYHOTO TBOPUECKOTO BKJIaJla B CO3/IaHHE TEXHUYECKOTO
pelieHrss Ha3BaHHBIMU JIMIIAMU, TIPUHATHS KaXKJIBIM U3 HUX TBOPUYECKOTO y4acCTHs
B COBMECTHOM TpYy[€ MO CO3JaHUI0 TEXHUYECKOTO PEIICHHUs, pa3pabOTKH HMH
KaKUX-THO0O CYIIECTBEHHBIX IMPU3HAKOB, HAMPaBJICHHBIX Ha JOCTUXKECHUE
o0ecrneuynBaeMoro HM300pETEHUEM TEXHUYECKOro pe3yibrara; (akThl CO3IaHMS
MIEPEYNCICHHBIMU B ITATEHTE B KAYE€CTBE aBTOPOB JUL[AMHU TEXHUYECKOIO pElICHUS,
COBOKYMHOCTh MPHU3HAKOB KOTOPOrO MOJydHia oOTpakeHue B Qopmyre
U300pEeTeHHUS.

[Ipu ynoBIE€TBOPEHUH UCKA B OTHOLIEHWH BBIJAHHOTO MAaTeHTa CyJl IPU3HAET
NaTeHT Ha U300peTeHue, MOJIE3HYI0 MO/ UK MIPOMBIIIICHHBINA 00paser] (cTaTbs
1398 T'K P®) HeneWcTBUTEIBLHBIM B YacTH YKa3aHUs aBTopa M OOs3bIBAET
PocrniaTeHT BbIIATh HOBBII MMATEHT C YKAa3aHUEM HAJUJIEKAILEro aBTopa, €CIIA aBTOP
He TpeOyeT MPU3HATh MATEHT HEeJEHCTBUTEIBHBIM MOJTHOCTBIO.
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Pemrenne cyna no TakoMy criopy SIBJISIETCS TAKXKE OCHOBAHHUEM Il BHECEHUS
PocnareHTOM COOTBETCTBYHOIIMX HW3MEHEHUW B l0OCynapCTBEHHBIM peecTp
uzobperennit Poccuiickoit ®enepanuu, [ocynapcTBEHHBIH peecTp MNOJIE3HBIX
mozaenen Poccuiickon ®enepannu winm [ 0cynapcTBEHHBIN PEECTP MPOMBIIUICHHBIX
o6pasnoB Poccuiickoit denepanun.

B cnyuae ecnu neno o0 aBTOpCTBE paccMaTpuBaeTcs 10 BblJayu MaTeHTa,
Cydl MpH YyIOBIECTBOPEHUH TpeOOBaHUS B PE3OJIIOTUBHONM YAaCTHU PpEIICHUS
YKa3bIBa€T, KTO SIBJISIETCSI aBTOPOM 3asIBJIEHHOT'O HA PETMCTPALIMIO PEILEHUS.

125. Cnopsl 00 ycTaHOBJIEHUHM MaTeHToOONanaTens (0 MpU3HAHUU IpaBa

nareHToobnanaresns), TO €CTh CIHOpPbl O TOM, KOMY MPUHAIJIEKHUT

UCKJIIOUUTEJIbHOE MpPaBO Ha H300peTeHue, NOJE3HYI MOJIENb HIIH

MPOMBIIUIEHHBIN oOpasen (moamyHKT 2 myHkta 1 crtateu 1406 'K POD)

paccMaTrpuBarOTCAd B IOPSAKE HMCKOBOIO MPOM3BOACTBA IIO MCKY JIMIA,

CUMTAIOLIETO ce0sl Ha/JIeKALUM MaTeHTooONajaTeNieM, K JIMIY, yKa3aHHOMY

B MAaTEHTE B KaYeCTBE MaTeHTOOONaaress, MyTeM OCIapuBaHus BbIAAHHOTO

IIATEHTA Ha OCHOBaHUM NoAnyHkKTa 5 myHkra 1 crtaten 1398 I'K PO.

IIpu paccMOTpeHHH TakuX CHOPOB HEOOXOJUMO NMPUHUMATh BO BHMMAaHUE,
yto comtacHo crtarbe 1353 'K P® wuckimtounTenbHOE MpaBO Ha H300peTEeHUE,
MOJIE3HYI0 MOJIENIb WJIM MPOMBIIUICHHBIA 00pa3el] MPU3HAETCS U OXPAHSIETCS MPHU
YCJIOBUU TOCYAapCTBEHHOW PpETrUCTpallMd COOTBETCTBYIOIIETO H300peTeHus,
NOJIE3HOM MOJIENTM WM MPOMBIIIJIEHHOTO 00pa3la, Ha OCHOBaHUU KOTOPOM
PocnmaTeHT BBIJAaE€T MNAaTEHT Ha HU300peTEeHHE, MOJE3HYK MOJENIb WU
npoMBIIIIeHHbIN oOpasen. [Ipu stom ucxons u3 mynkra 1 crarbu 1354 TK PO
UMEHHO NAaTEeHT YAOCTOBEPSAET HCKIIOYUTEIbHOE IMpaBO Ha H300peTEeHHE,
MOJIE3HYIO MOJIENb WJIA TPOMBIIIEHHBIN 00pa3eL.

C yderoM 3TOro cygamMM pacCMaTpUBAIOTCS CIOPbl 00 YCTaHOBJIEHUU
naTeHToo0IaAaTeNsl TOJIBKO B OTHOUIEHUH 3aperMCTPUPOBAHHOIO H300pETEHUS,
MOJIE3HOM MOJENU WM TMPOMBIIUIEHHOTO oOpasma (TOJbKO TOCJE BbIAAYU
nareHra). PemeHue cyna mo TakoMy CIIOPY SIBJISIETCSI OCHOBAaHUEM JUJIsSI BHECEHMS
PocnareHTOM COOTBETCTBYIOIIMX HU3MEHEHUW B l0OCynapCTBEHHBIM peecTp
n3obperennit Poccuiickoit ®enepanuun, [oCymapcTBEHHBIH peEeCTp MOJE3HBIX
mozenen Poccuiickoint @enepanuu wim [ ocynapCcTBEHHbBINM peECTp MPOMBIIIIICHHBIX
o6pasnoB Poccuiickoit denepanyu v BbI1a4u HOBOTO MATEHTA.

[Ipu npuszHanuu mMyOIMYHO-IPABOBOIO 00Opa30BaHuUsl MAaTEHTOOONA1aTENEM B
COOTBETCTBYIOIIEM PEECTPE HMEHHO 3TO MYyOJWYHO-NPaBOBOE OOpa3OBaHUE
YKa3bIBa€TCs B KAUECTBE TAKOBOTO.

[Ipu 3TOM aKTOM MyOIUYHO-IPABOBOTO 0Opa30BaHUs Kak MpaBoOOIagaTess
MOXET OBITh OIpPENEJICHO JIMILO, YHOJIHOMOYEHHOE OT MMEHHM IpaBoOOiIagaress
BecTu nena ¢ Pocmarentom (myHkt 1 crateum 1247 'K P®), ocyuiecTBisITh,
pacmopsiKaTtbCsl M 3alMINATh HCKIKOYHUTEIBHOE NpaBO, NPHUHAJIIEKAIIEE
nyOJIMYHO-IPaBOBOMY 00pa3oBaHUIO. Takoe JMIO SBISETCS MPEACTaBUTEIEM
myOIUYHO-TIPAaBOBOTO 0OpPa30BaHUSI.

126. B cuny mynkta 1 crarem 1358 T'K P® mnarenroobmanaremnto

OPUHAJIEKUT HCKIIOUUTENbHOE IPAaBO MCIOJb30BAaHUS H300peTeHuUs,

MOJIE3HOM MOJENHU WM TPOMBIIIJIEHHOTO 00pa3la B COOTBETCTBUHU CO
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cratbeid 1229 T'K PO n100bIM HE MOpOTHMBOpEYAIIMM 3aKOHY CIIOCOOOM

(MCKIIOUUTENIbHOE TMPaBO Ha H300peTEeHHe, MOJE3HYI MOJAEIb WU

MIPOMBIIIIEHHBIN o0pasen).

IlepedeHb crocoOOB KCIIONB30BAHUS M300pETEHHUS, MOJIE3HOM MOAEIN WIH
IPOMBIIIJIEHHOTO 00paslia, TO €CTh MepeYeHb MPABOMOUUN, BXOASIIMX B COCTaB
UCKIIFOUUTENIBHOTO MpaBa, NpHUBEACHHbIM B NyHKTe 2 crarbu 1358 'K PO, ne
ABJIAETCS] UCUEPIBIBAOIIIM.

[Ipu sToM wH300peTeHHE MPU3HAECTCS MCIOIL30BAHHBIM B TMPOIYKTE WIH
croco0e, €ciau MPOAYKT CONIEPXHUT, a B Coco0e HCIOIb30BaH KaXKIbIi MPU3HAK
M300peTeHrs], TPUBEACHHBI B HE3aBUCHMOM ITYHKTE COJEpKaIlEHCs B IaTEHTE
dbopmynbl K300peTeHUs, MO0 TPHU3HAK, SKBUBAJCHTHBIM €My U CTaBIIHUM
U3BECTHBIM B KAYECTBE TAKOBOI'O B IAaHHOM O0JACTU TEXHUKH JI0 JAAThl IPUOPUTETA
U300pEeTEeHHUS.

[Tone3nas Monenb MPU3HAETCA UCIOIB30BAHHON B MPOAYKTE, €CIU MPOIYKT
COIEPKUT KAXKIBIM NMPU3HAK TIOJE3HOU MOJEIH, NMPUBEACHHBIM B HE3aBHUCUMOM
MYHKTE COMIEpIKalIeiics B maTeHTe POPMYIIbI MOJIE3HOW MOJIEIH.

[TpompbitiuieHHBINH 00pa3ell MPU3HAETCS MCIOJIb30BAHHBIM B W3JEINH, €CIIH
ATO U3JEIHNE COAEPKHUT BCE CYLIECTBEHHBIE MPU3HAKKA MPOMBIILIEHHOTO 00pa3na
WM COBOKYNHOCTh HPU3HAKOB, MPOU3BOAAILYI0O Ha HHPOPMHUPOBAHHOIO
NOTPEOUTEINS TAKOE ke 001ee BIeUaTIIeHUe, KaKoe TIPOU3BOIUT 3alaTeHTOBAHHBIH
NPOMBIIJICHHBIM 00pa3en, MHpu YCIOBUU, YTO H3JENUS HMEIT CXOIHOE
Ha3Ha4YCHUE.

Hcnonb3zoBanue 06e3 cornacusi MmareHTO0OJanaressi JUIlb OTAEIbHBIX
NPU3HAKOB M300pETeHMs] WM TOJE3HOW MOZENH, NMPUBEAECHHBIX B HE3aBUCUMOM
IIyHKTE, WIM HE BCEX CYLIECTBEHHBIX MPU3HAKOB MPOMBIIIIEHHOr0 oOpa3sua, a
pPaBHO HE BCE€W COBOKYMHOCTHU MPU3HAKOB MPOMBINIJIEHHOTO o00pasina,
OpOU3BOASAIIMX Ha HUHOOPMHUPOBAHHOTO NOTpPeOUTENsT Takoe e oolliee
BIIEYATIICHUE, UCKIIIOYUTEIHFHOE MPaBO MaTeHTOOOIaqaTessl He HapylIaeT.

Hanuume B mnpomykre, crocobe, W3ENMH OTBETYMKA JOMOJHHUTEIBHBIX
NpU3HAKOB, MOMHUMO MPHU3HAKOB HU300pEeTEHHUS HIM MOJE3HOW MOJeNH,
MPUBEJICHHBIX B HE3aBUCHUMOM NyHKTE€ (OPMYJbl, WA BCEX CYIIECTBEHHBIX
IPU3HAKOB MPOMBIIUICHHOTO 00pasiia, a paBHO BCEH COBOKYITHOCTH MPU3HAKOB
MPOMBIIIIJIEHHOTO 00pa3iia, MPOU3BOIAIIUNX HAa WH(DOPMUPOBAHHOTO MOTPEOUTENS
Takoe ke oOlee BIEYATICHHWE, HE MOXET CIY)KHThb OCHOBAaHHEM JJIsi BBIBOJA 00
OTCYTCTBUU HCIIOJIb30BaHUSI M300pETEHHUs, TMOJIE3HOM MOJENH, MPOMBIIIIIECHHOTO
obpa3ria.

Crnenyer yd4HWTHIBaTh, YTO HWCKIIOYMTEIbHBIM IPaBOM Ha H300peTEHUE,
MOJIE3HYIO MOJIEJIb WJIM MPOMBIIICHHBIH 00pa3ell 0XBAaThIBACTCS MCIOJIb30BAHHE
UX HEMOCPEJICTBEHHO B MPOJYKTE, CIOCO0E UM U3/IeTTUU COOTBETCTBEHHO, HO HE B
JOKYMEHTAllMK (B TOM 4YHUCJIE IMPOEKTHOM) Ha M3rOTOBJIEHHE HAXOASAIIErocsl B
npoiecce pa3pabOTKU TPOAYKTa WM H3JeNus, OCYIIECTBIEHUE CcIocoba.
Hapymenuem Oyner sBIATbCA COBEpIICHHE JEUCTBHS, HEOOXOAUMOTO ISt
OCYILIECTBJIEHUsI XOTS OBl OJHOM M3 CTaAWil MNPOM3BOACTBA C NPHUMEHEHHEM
YKa3aHHOW JOKYMEHTAIUH.
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[Ipu 3TOM HCHONIB30BaHUE OMMCAHUA M300PETEHMS, MOJIE3HOM MOICIN WU
IPOMBIIIJIEHHOTO O0Opaslia B MPOW3BEACHUHM HAyKW, JUTEPaTypbl M HCKYCCTBa
UCKJTIOYMTENIbHBIM MTPaBOM MPaB0o00IaaaTessl HE OXBaTbIBAETCS.

127. Tlpm Hanuuuu y ucTUA OOOCHOBAaHHBIX MPEANOJIOKEHUNA O TOM, YTO

OTBETUMKOM JIOITYCKAETCsl UCIOJIb30BAaHUE M300PETEHUS, MOJIE3HON MOJeNn

WU TPOMBIIUIEHHOTO 00pa3lia, UCKIIYHUTENIbHOE IPaBO HA KOTOPOE

NPUHAICKUT HCTIY, Yy OTBETYHMKA MOTYT OBITh HCTpPEOOBaHBI

JI0Ka3aTeIbCTBA B MOpsake, npexycMorpeHHoM crarben 57 [TIK PO,

cratbeii 66 AIIK P®, mno3Bosjdiommue YCTaHOBUTb, COBEPIIAKOTCS JIU

OTBETUYMKOM JI€HUCTBUS, OXBAaThIBAEMbIE HCKIIOUYHUTEIbHBIM IPaBOM

nareHroobnaaarens (crarbst 1358 'K PO).

B cnydae HEBOZMOXKHOCTH WJIU 3aTPYJHUTEIBHOCTH JIOCTABKM MUCHhMEHHBIX
WJIM BEIIECTBEHHBIX JOKA3aTeIbCTB IPH HEOOXOAMMOCTH CYJ MOYKET IMPOBECTH HX
OCMOTp M HCCIIEJJOBaHUE MO MecTy ux HaxoxaeHus (crarbu 58, 62 I'TIK PO,
crateu 73, 78 AIIK PO)

128. Ilpy Hamuuum JByX NIATEHTOB C PAa3sHbIMU JaTaMM IIPUOPUTETA,

BBIJAHHBIX Ha HUJCHTHUYHBIE H300pETEHUS, MOJIE3HBIE MOJEIU U

MIPOMBIIIIEHHBIE 00pa3bl AUMO0 Ha M300pETeHMs, OTIAUYAIOUIUECS TOJIBKO

SKBUBAJICHTHBIMU MPU3HAKAMU, IO MPU3HAHUS B YCTAHOBJICHHOM IOPSIJIKE

HEJCHCTBUTEIBHBIM MAaTeHTa ¢ 00Jiee MO3IHEH JaTO MpUOpUTETa ACHCTBHS

oOnazmarenss AAHHOTO MATE€HTa IO €ro HKCIOJb30BAHUIO HE MOTYT OBITh

paclieHeHbl B KayeCcTBE HapylUIEHUs IMaTeHTa ¢ Oojiee paHHEW Jarou

IPUOPUTETA.

Ecnu B He3aBUCHMMOM MyHKTE (OpMYJIbl MAaTEHTa OTBETYHMKA, TOMHMO BCEX
MPU3HAKOB HE3aBHCHMOTO IMyHKTa (OpMyibl MaTeHTa HMcTha (s U300peTeHuit
TaK)K€ SKBHUBAJICHTHBIX), UMEIOTCSI U WHBIE MPU3HAKHU, TO U300peTEHUE, MoJie3Has
MOJIEb WJIA MIPOMBIIIUIEHHBIA 00pa3el] OTBETYHKA C YYETOM MyHKTa 1
craren 13581 'K PD sBnsroTCs 3aBUCMMBIMH, a CIEAOBATEIBHO, B CHIIy IIyHKTa 2
JTAHHOM CTaTbu JIEWCTBHMSI OTBETYMKA [0 HUCIOJBb30BAHHMIO MaTeHTa HCTIHa 0e3
comiacus MOCIEIHEro (Aake eclii OH OJHOBPEMEHHO HCIIOJIb3YeT CBOW IATEHT)
MOT'YT OBITb IpPHU3HAHbl HApPYyIIEHUEM MCKIIOYUTEIBHOIO IIpaBa HCTLA BHE
3aBUCUMOCTH OT TOTO, OBbLI JIM MATEHT OTBETYMKA MPU3HAH HEACHCTBUTEIHHBIM B
YCTAHOBJIEHHOM ITOPSIIKE.

129. IlpaBo mpexaenonb30BaHHs BO3ZHUKAET HE B CHIIy PELICHUS Cyla, a

OpyU HalWyuMK YyKa3zaHHbIX B nyHkre 1 crareum 1361 'K P® ycnosui,

MO3TOMY (aKT MPEXKIETONb30BAaHUS MOXKET CIYKUTh OCHOBaHUEM IS

BO3pPaXEHUSI OTBETYMKA MO UCKY O HApPYLIEHWU UCKIIOYUTEIBHOIO IpaBa Ha

M300peTeHne, MOJIE3HYI0 MOJIENb WIM MPOMBIIUICHHBIN 00pasel, a Takxke

CILy’KUTh OCHOBAaHHUEM JUIsl OOpAILEHUs B Cy/ C CAMOCTOATENbHBIM HCKOBBIM

TpeOoBaHHEM (B TOM YHCJIE€ BCTPEUHBIM) O TMPU3HAHUM (YCTAHOBIICHUH)

paBa MPeXIAEI0Ib30BaAHUS.

130. JIna wenel yCTAaHOBJIEHHWSA HAJIW4YUs HMIH OTCYTCTBHUSA IIpaBa

MPEKICTOIb30BAHMS MCIIOIB30BAaHUE HM300pETEHUSs, MOJNIE3HOW MOAETH WU

IPOMBIIIIJIEHHOTO 00pa3iia yCTaHABIMBAETCS MCXOJs M3 MyHKTa 3 crareu 1358

I'KPO.
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Cornacuo nyHkty 2 ctatbu 1354 'K P® conepkarasicst B marente ¢popmyia
ompezensieT 00beM OXpaHbl MHTEIUICKTYyalbHBIX TIpaB Ha HW300pETEHHE WIIH
MOJIE3HYI0 MOJIEINb.

Pacmupenne no0biM TyTeM o0O0bEMa HCIOJIb30BAHUS HW300pETEHHS,
MOJIE3HOM MOJIEIM WJIM TPOMBIIIEHHOTO 00pasiia, B TOM YHUCJIE MyTeM yKa3aHHs
Ha BHUJIBl BBINIYCKAaeMOW MPOAYKIIUM, BIEUYET HEOOXOJUMOCTH TMOJIyYCHUS
MIPEXKICTIONB30BATENIEM pa3pellieHusl o0JiafaTessi IMaTeHTa Ha HCIOJIb30BAaHUE
OXPaHSIEMOro MaTEHTOM H300pETEHHUS, MOJE3HOW MOJETU WM MPOMBIIIJIECHHOTO
obpa3ria.

KonmnuecTBeHHOE M3MEHEHHE 00beMa BBITYCKaeMON MPOAYKINH (B IITyKaX,
KUJIOTpaMMax, METpax W Jp.) HE JOJKHO MPEBBIIIATh 00beMa HCIOJIb30BAHMS
(HE0OXOMMMOTO TMPUTOTOBJIEHUSI K HMCIOJIB30BAHUIO), UMEBIIETO MECTO O JaThl
MpUOpUTETAa W300pPETEHUS, MOJE3HON MOJAEIN WA TPOMBINIJICHHOTO o0pasia, B
TOM YHCJI€ YCTAHOBJIEHHOTO CYJIOM IIPU IPU3HAHUM IIPaBa MPEkKACNOIb30BAHNUS.

Jlns ompeneneHuss TAaKOro KOJMYECTBa CyA IO XOAATaWCTBY JHIIA,
Y4acTBYIOILIETO B JieJie, WKW C COIVIacus JIMIl, YYacCTBYIOIIUX B JI€J€, MOXET
HA3HAYUTH DKCTIEPTHU3Y.

PaBHbIM 00pa3oM HE MOXET pacIIUPATHCS U TEPPUTOPHUS HCIIOIH30BAHUS
M300peTEeHMs], MOJIE3HON MOJEIH WM TPOMBIIIEHHOTO 00pasia.

131. B cuny nynkra 1 crateu 1361 'K P® mpaBo mpexaenosib30BaHUs

BO3HHUKAET Yy JIMIA, CJIeJaBIIEro HEOOXOAUWMbIE MPUTOTOBICHHUSA K

HCIIOJIb30BaHHUIO TOXKACCTBEHHOTO OXPaHSIEeMOMY MaTeHTOM Ha H300pEeTeHuE,

NOJIE3HYI0O MOJENIb TEXHUYECKOMY PEUIEHUI0 HIH TOXIECTBEHHOTO

OXpaHsSEeMOMY IMAaTEHTOM Ha MPOMBIIUIEHHBIN 00pa3ell peleHu0 BHEITHETO

BUJAa WU PEUICHHS, OTIHYAIOIIErocs OT H300peTECHHsS TOJIBKO

HKBUBAJICHTHBIMU MTPU3HAKAMHU.

[Ton HEOOXOAMMBIM NPUTOTOBJICHUEM IMOHUMAETCS YCTaHOBJIEHHOE
00CTOSITENbCTBAMU JI€Jla HAMEPEHUE UCIOJIb30BaTh HA KOHKPETHOM MPEANPUSITUU
UMEIONIEECs] TOXKJIECTBEHHOE OXPaHIEMOMY I1aTeHTOM OOBEKTY pEIICHHE B
TE€XHOJIOTUYECKON CTauu, ONPEAEIAIONIeH MOPSIIOK €€ OCYUIECTBIEHUS, KOTOPYIO
MO>KHO OOBEKTUBHO YCIEIIHO Pealn30Barh.

HayuHnble W WHBIE HCCIIEIOBAaHUS, HE CBSI3aHHBIE C HEMOCPEICTBEHHBIM
BHEJIPEHHUEM B MIPOU3BOJICTBO TEXHOJIOTUH U3TOTOBJICHUS MPOAYKTa (M3AEIIUSI) WU
MPUMEHEHHS CI0Cc0o0a, HE COCTaBISIOT HEOOXOAUMOTO TPUTOTOBJICHHS K
UCIIOJIb30BAHHIO TOKJIECTBEHHOTO PEIIEHUSI.

132. Ilpu Hanuuuum cropa Mexay padOTHUKOM U paboToJaTelieM O TOM,

SABISIETCS JIM KOHKPETHOE H300peTeHue, MoJie3Has MOojJelb HIHU

IPOMBIIIIEHHBIN 00pazer] cinyxkeOHbiM (myHKT 1 crarbu 1370 'K PD),

ClieyeT YUUTHIBATh, YTO COJACPKaHUE TPYAOBBIX OOsI3aHHOCTEH pabOTHHKA,

HaJU4HE WJIA OTCYTCTBHE KOHKPETHOTO 3ajaHusi padoromarens W (akT

CO3/IaHMs U300PETEHMS, MTOJIE3HOW MOJIETTH UM MPOMBIIIUIICHHOTO o0pasiia B

CBS3U C BBINIOJIHEHUEM 3THUX OOS3aHHOCTEW WIM 3aJlaHUsl JTOKa3bIBAIOTCS

paboTomarenem.

Jist mpyu3HaHUS TEXHUYECKOTO PEIICHUs CIY>KeOHbIM HE TpeOyeTcsl, YTOObI B
JIOKYMEHTE, ONpeIesioneM TpPYyIOoBbie OO0sS3aHHOCTH pabOTHHUKA (TPYHOBOMU
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JIOTOBOP, JOJDKHOCTHAsT MHCTPYKIIHS), COAEPXKAIOCh KOHKPETHOE YKa3aHHE Ha
BBITIOJTHEHUE PAOOT MO CO3/IaHUIO KOHKPETHBIX MAaTEHTOCIOCOOHBIX OOBEKTOB JINOO
YCOBEPIICHCTBOBAHHUIO M3BECTHBIX TEXHUYECKUX PEIICHHIA.

OnpenensommmM Il TPU3HAHUS TEXHUYECKOTO pPEIICHUs CIIyKeOHBIM
ABIIAETCS (pAKT €ro CO3/IaHMsl B paMKaX TPYIOBBIX OOSI3aHHOCTEH, COEp>KaHUE
KOTOPBIX MOXKET CJIEIOBaTh M3 TPYAOBOW (PYHKIMM HJIH OBITH BHIPAKEHO B BHUJC
KOHKPETHOTO 3a/IaHuS.

Bo BHHMMaHuWe MOryT OBITh NPUHSATHI, B YAaCTHOCTH: aKThl paboTomaTels,
cojepxamue NOpydyeHUs pabOTHUKY, COOTHONIEHHUE NEATEIbHOCTH,
ocymecTBiasemMo paboTtomarenem, co cdepoi, B KOTOpoOHl co3aaH
MaTEHTOCIOCOOHBIN 00BEKT, MPEEbl TPYAOBBIX 00s3aHHOCTEW pabOTHUKA, MECTO
BBITIOJTHEHUSI PabOT MO CO3/IaHUI0 TATEHTOCHOCOOHBIX OOBEKTOB, HCTOYHHK
00OpyAOBaHUSI W CPEICTB, HCIONb30BAHHBIX ISl MX CO3/[aHUSA, BO3MOXKHOCTb
OCYIIECTBIIEHUsI paboTojaresieM KOHTPOJIS 3a paboToH, B paMKaxX KOTOPOW CO3/aH
IIaTEHTOCIIOCOOHBI OOBEKT, IIeJb CO3JaHUS NAaTEHTOCIIOCOOHOro OOBEKTa,
MoCJIeAyIoNee TMOoBeAeHNEe paOOTHUKA M paboTofaressi, COCTaBIseMble UMHU B
npoiecce TPYAOBON JEATEIbHOCTH pPabOOTHUKA JOKYMEHTBI, KOTOpbHIE B
COBOKYIMHOCTH MOTJIM OBl CBHJETEIHCTBOBATH O pa3pabOTKe TEXHUYECKUX
pemIeHN B CBS3W C BBINOJHEHUEM TPYIOBBIX O00sS3aHHOCTEH, HHBIC
00CTOSITENIbCTBA B COBOKYITHOCTH.

Hcronp3oBanue paOOTHUKOM JIEHEKHBIX, TEXHUYCCKUX WJIM WHBIX CPEICTB
paboTomarens camo 1o cebe He O3HAYaEeT, UTO CO3/IaHHbIe N300peTeHHNEe, MoJIe3Has
MOJIENTh WJTH TIPOMBIIUICHHBI 00pasell SIRISFOTCS CITy»keOHbIME (TTyHKT 5 crarsu 1370 TK PD).

133. CnyxeOHBIN XapakTep H300pEeTEHUs, MOJE3HOW MOJAEIU WU

IMPOMBILUIEHHOTO 00pa3iia OmpenenseT B3aUMOOTHOIICHHUS KOHKPETHOTO

paboOTHUKA — aBTOpa — W €ro paborojaress, HO HE IPABOBON PEXKUM

M300peTeHMs], MOJIE3HON MOJEIH WM MTPOMBIIINIEHHOTO 00pa3iia B LIEJIOM.

B cnydae ecnum KOHKpeTHble H300peTeHHE, MOJIe3HAs MOJElNb,
IPOMBIIIIEHHBIN 00pasel] Co31aHbl PAaOOTHUKOM B CBSI3M C BBIMIOJHEHHUEM €ro
TPYAOBBIX 00SI3aHHOCTEW WJIM KOHKPETHOTO 3a/iaHusl paboTo/IaTesNsi B COAaBTOPCTBE
¢ uHbIM (u3nueckuM JunoM (crarbs 1348 I'K P®), no npasunam crarsu 1370 ['K PO
OTIPEICIISIFOTCS JIUIIIh B3aMMOOTHOIIEHUSI paOOTHUKA U €ro padoToaaress.

134. Ilynktom 4 crareun 1370 I'K P® omnpeneneH nopsmoK BBIILIATHI

BO3HArpaxjaeHus paboTomaTeneM, UCHOIB3YIOIIHUM CIyxXeOHOE

n300peTeHue, CHyxXeOHYI TMOJIE3HYI0 MOJENb WU CHYXKEeOHBIN

MIPOMBIIUICHHBIH 00pa3el; B COOCTBEHHOM IIPOM3BOJICTBE HA YCIOBHSX

NpoCcTO (HEUCKIIOUUTENbHOM) InuileH3un (abd3al BTOPOM HA3BaHHOTO

NyHKTa), JUOO TMOJYYMBIIMM TMAaTE€HT Ha CIyXeOHOe u3o0peTeHue,

CIIy’K€OHYIO MOJIE3HYI0 MOJIENIb UM CIIYEOHbIH MPOMBIIICHHbBIN o0pasell,

nu00 TPUHSBIIUM pENICHWE O COXpPaHCHWH WH(OOpMAMU O TaKOM

M300peTEeHNHU, TIOJIE3HOW MOJIEIM WJIM MPOMBIIUIEHHOM o0paslie B TailHe U

COOOIMIMBIIMM 00 3TOM pabOTHHKY, JIMOO MEPEAABIIMM MIPABO HA MOJyUYEHUE

nmaTeHTa JIPyroMy JUILy, JIMOO HE TOJYYMBIIUM TATCHT MO TMOJAHHOW UM

3asiBK€ IO 3aBUCAIIMM OT HEro npuurMHaM (ab3al] TpeTHil Ha3BaHHOTO

MyHKTA).
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Ecnu npunannexamue paboTonarenr mHpaBa Ha pe3yabTar
MHTEJUIEKTYalbHON JESATEIbHOCTH NepeaaHbl (IIPeloCTaBIeHbl) MO JIOTOBOPY 00
OTUYXKJIEHUU TIpaBa WM 1O JIMLIEH3MOHHOMY JOrOBOPY, JHIIOM, OOS3aHHBIM
IJIaTUTh BO3HArpa)KJeHUe pabOTHHUKY, OCTAETCs pabOTOAATENb.

K wusHBIM numam jaHHas O0OS3aHHOCTh MOXKET IMEPEHUTH B MOPSAKE
YHUBEPCAIBHOTO MPAaBOIIPEEMCTBA.

IIpu 3TOM pa3zMep BO3HArpa)KZA€HUs ONpPEAEsAeTCs JOrOBOPOM, a B Cllydae
criopa — cyaoMm no npasuiam nyHkTa 4 crateu 445 I'K PO (nyHkr 1 crarsu 6 'K PO).

B cnydae coznanus n3o0peTeHus, NOJAE3HOM MOJETU WM MPOMBIIIIEHHOTO
o0Opa3lia HECKOJIbKMMHM paOOTHHKAaMU B COABTOPCTBE pa3Mep BO3HATPAXKICHHS
ONpENENACTCS OTAENIBHO MJI Ka)XJOro COaBTOpa, B TOM YMCJIE HUCXOAS U3 €ro
BKJIaJIa B MTOJIYYEHHBINA PE3YbTAT.

135. O6sA3aHHOCTH MO BBIIJIATE BO3HArpaxkjeHus pabdoTogarernemM

paboTHUKY (aBTOpY) HE 3aBUCHUT OT (PAKTUYECKOTO HCIIOIBH30BAHUS WIIH

HEUCTIOJB30BaHUs CIIYKEOHOTO N300pETEHUsI, CITY>KEOHOH MOJIE3HOM MOoJIeNn

WM CIIy)E€OHOro MNpoOMBINUIEHHOro oOpaszna. Bmecte ¢ Tem or

(aKTUUECKOTrO UCIOJIb30BaHUs, O0YCIOBICHHOTO XapaKTepoM paboT, MOXKET

3aBUCETh COMIACOBaHHBIN PaOOTHUKOM (aBTOPOM) U paboToAaTesieM pa3Mep

BO3HArpaXkICHHUS.

136. Beimara Bo3HarpaxaeHusi pabOTHUKY (aBTOPY) OCYILIECTBISIETCS B

TEUEHHE CpOKa NEWCTBHUS NaTeHTa. B ciydyae HOCPOYHOro NpeKpalleHus

AefcTBUS TNaTeHTa Ha H300peTEeHHE, MOJIE3HYI MOJEN]b WU

npoMbIIIeHHbINH oOpa3zen (ctathst 1399 'K P®) Brinnara Bo3HArpaXkaeHus

MpeKpanaeTcs.

IIpu 3TOM, €ciu AeicTBUE MaTEHTa Ha U300pETEHNE, MOJIE3HYI0 MOEIb WIH
NpOMBIIIJICHHBIM o0pa3en BoccTaHaBiauBaeTcs (crarbsi 1400 'K PO),
BOCCTaHABIIMBAETCS U 00S3aHHOCTH 1O BBIMJIATE BO3HATPAXKIACHUSI.

Ecnm nocpouHoe mnpekpamieHue AEHCTBUS MaTeHTa Ha H300peTeHue,
MOJIE3HYI0 MOJENb WM IPOMBIIIJICHHBIH 00pa3el] OCYILIECTBICHO C IIEJIbIO
NpEeKpalleHus] BBIIJIAThl BO3HATPaXACHUs (Hampumep, U300peTeHre MPOJOoIKAET
HCIIONb30BaTbCcsl B TPOU3BOJACTBE), paOOTHUK (aBTOp) BIpaBe TpeOOBaTh OT
paboronarens Bo3MmelieHust yobITKOB (yHKTHI 1 1 4 ctatbu 10 'K PD).

[Ipn npumenennu nyHkra 3 crarbu 1400 ['K P® cnenyer nmeTs B BUy, 4TO
JUIO0, MCHOJB3YIOLIEE H300pETeHHE, IMOJE3HYI0 MOZENIb WIA IMPOMBILUICHHBIA
obpa3zer; oJHUM U3 CIIOCOOOB, Ha3BaHHBIX B MyHKTE 2 crarb 1358 'K PD, B Tom
YHClie OCYIIECTBIAIONIEE MPEAIOKEHNE K TPOAaxke, IPOAAKy TOBAPOB, COXPAHSIET
NpaBO Ha JalbHEWIEe HCIOIb30BAHHE H300PETECHHUSA, MOJIE3HOW MOJEIH WU
IPOMBIIIJIEHHOTO O0pa3iia TeM >Ke CIocoOoM U B TOM ke oObeme (IpaBo
NOCJENnoJb30BaHMUs), JAOKa3zaB, YTO MPOU3BOJICTBO (MPUTOTOBIEHHUE K
MIPOM3BOICTBY) TOBapa, B KOTOPOM MCIIOJIB30BaHbl M300peTEHNE, IMOJIe3HAsI MOAETH
WIK TPOMBINUICHHBIA 00pasel], OCYIIECTBICHO B TEPHOJ 10 BOCCTAHOBIICHMS
JICMCTBUS MAaTEHTA.

137. Ha TpeOoBaHusi O BBIIUIATE BO3HATrPaXKJIEHHUS PaCIpPOCTpPaHsIETCA

001U CPOK UCKOBOM JaBHOCTH, MPEAyCMOTpeHHbIN cTatbel 196 'K PO.
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[Tpu Hanuuuu 3asiBIEHUS] OTBETYMKA O IPUMEHEHHUH MOCIEACTBUM MPOMyCcKa
CpOKa HCKOBOM JaBHOCTH COOTBETCTBYIOIIEE BO3HATPAXKJICHHE B CyIcOHOM
MOpsAIKE MOXET OBbIThb B3BICKAHO 3a TPU TOJla, MPEAIISCTBOBABIIUX JaTe
oOpallleHus B Cy/l.

138. B cuny nynkra 3 crateu 772 'K PO npaBa ucrnoaHuTeNs U 3aKa3yuka

Ha pe3yibTarbl padOT, KOTOPBIM MPEJOCTaBISICTCS MPAaBOBasi OXpaHa Kak

pe3ylibTaTaM HWHTEJUIEKTYaJbHOU JAESTEIbHOCTH, ONPEICHAIOTCSA IO

npaswiaM paszena VII 'K PO.

Ecau B pamkax HCHIOJHEHHUS JOrOBOpa Ha BBINOJHEHUE HAy4YHO-
MCCIIEIOBATENBCKUX, OMBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTHYECKHUX PadOT CO31aH
MaTEHTOCTIOCOOHBIN pe3yabTaT MHTEIUICKTYaJbHOU JAEATENbHOCTH, CO3JaHHE
KOTOPOro He OBLIO MPSIMO MPETyCMOTPEHO JIOTOBOPOM, MPABO Ha MOJy4YEHHUE
maTeHTa Ha N300peTeHne, MOJIE3HYI0 MOJIEh WIIH MPOMBIITUICHHBIA 00pa3er] B CHITY
nyHkta 1 craten 1357, mynkra | crareu 1371 'K P® npuHaanexuT noapsaaduky
(MCTIOJIHUTEIII0), €CJIM JIOTOBOPOM MEXIY HCIIOJTHUTEIEM U 3aKa3dyuKOM HE
MPEAYCMOTPEHO UHOE. B 4aCTHOCTH, C yUETOM U3JI0KEHHOTO, a TAKKE MOJOKEHUN
cratb 772 T'K P® 3aka3uumky MoOXeT OBITh MEpeaHO IMpaBO Ha IMOJIyYCHHE
NaTeHTa.

[Topsimok MCIONIb30BaHUSI TAKOTO PE3yJbTaTa 3aKa3dyMKOM OIpEAeIsieTcs Ha
ocHoBaHuu crarbu 1371 'K PO.

139. CornacHo craresim 1248, 1398, 1441, 1513 T'K P® pemenus

Pocnatenta u ¢eaepanbHOro oOpraHa HCIOJHUTEIBHON BIACTU IO

CEJICKIIMOHHBIM JIOCTHXKEHUSIM, NMPUHATHIE O PEe3yJbTaraM pacCMOTPEHHS

BO3PKECHHI MPOTHUB BBIJIaYM TMAaTEHTAa Ha U300pETEeHHE, MOJIE3HYI0 MOJIEIb,

MPOMBIIIJICHHBIN 00pa3en, 3asBICHUN NPOTUB BbIJaYyd MaTEHTa Ha

CEJICKIIMOHHOE JIOCTH)KEHHE, a TAK)KE BO3PAXKEHUIN MPOTUB MPENOCTABICHHS

NMpaBOBOW OXpaHbl TOBApHOMY 3HAaKy, HaUMEHOBAHHUIO MecCTa

MPOUCXOXKICHUSI TOBapa WJM HCKIIOUYUTEIbHOTO MpaBa Ha paHee

3apEerucCTpUPOBAHHOE HAMMEHOBAHHE MECTA MPOUCXOXKACHUS TOBapa, MOTYT

OBITh OCTIOPEHBI B CYJI€ B YCTAHOBJIICHHOM MOPSIJIKE.

[Ipu paccMoTpeHUM Takux Jed CyAaM CJIEAyeT YUUTHIBaTh, YTO HAPYIICHUS
PocnmarenTom, deaepanbHbIM OpPraHOM HUCHOJHUTEIbHOW BIACTH IO
CEJICKIIMOHHBIM JOCTHXXEHHUAM MPOLEAYPhl PACCMOTPEHUS BO3PaXKECHUH,
3asBJICHUM TPOTUB BBIJIAYM MATEHTA WM MPOTUB MPEAOCTABICHUS IPABOBOU
OXpaHbl TOBAPHOMY 3HAKYy, HANMEHOBAaHHUIO MECTa MPOUCXOXKIEHUS TOBapa WU
UCKJIFOUUTENIBHOTO TMpaBa Ha paHee 3aperuCTPUPOBAHHOE HAMMEHOBAHHE MecCTa
MPOUCXOXKACHUS TOBapa SBISIOTCA OCHOBAHUEM JUIsl MNPU3HAHUS TPUHATOTO
HEHOPMAaTHUBHOI'O NIPAaBOBOIO aKTa HENECHCTBUTEIBbHBIM TOJIBKO MPU yCIOBUH, €CIU
ATH HAPYIICHUS HOCAT CYHIECTBEHHBINH XapakTep M HE IMO3BOJUIM BCECTOPOHHE,
MOJIHO U OOBEKTUBHO PACCMOTPETh YKa3aHHbBIC BO3PAKECHMUS, 3asIBICHUSI.

140. Tlpu paccMmoTpenuu naen o0 ocnapuBaHuU pemieHuid PocnareHta u

dbenepanbHOTO OpraHa HWCIOJHUTEIBHONW BIACTH MO CEJICKIMOHHBIM

JOCTUKEHUSIM, MNPHUHSTHIX IO pe3yJibTaTaM pPacCMOTPEHUSI BO3PAXKEHUM,

3aABJICHUN TMOJATelb BO3PAXKEHHUS, 3asBJICHUS BIpPaBE NPEICTABIATH

J0Ka3aTesibCTBa, KOTOpPble HE OBIJIM MpeAMETOM HCCIEI0BaAHUS
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aIMUHHACTPATUBHOTO OPraHa IPU BBIHECEHNH OCIAPUBAEMOI0 PELICHUS, IS

ONPOBEPKEHUS BBIBOJIOB 3TOTO OpraHa, HE JIOMOJIHSSA IPU 3TOM M3HAYaJIbHO

MOIAaHHOE BO3pa)KEHHE, 3asBJICHUE HOBBIMU JIOBOAAMHU (OCHOBAHUSIMH).

JIOKyMEHTBI, TONOJIHAIOIINE U3HAYAJIBbHO MOJAHHOE BO3PAKEHUE, 3aAsIBICHUE

MOTYT OBITh TOJIO)KEHBI B OCHOBY CaMOCTOSITEJILHOTO BO3PaXEHMUS,

3asIBJICHUS.

[IpaBoobnanarenb, IPOTHB KOTOPOTO OBUIO MOAAHO BO3pPaXKEHHE, 3asBICHUE
HE MOXET OBbITh JMIICH IpaBa B Cyle IpPH PACCMOTPEHUU Jelia O MPOBEPKE
3aKOHHOCTH OCHapUBa€MOr0 HEHOPMAaTUBHOI'O MPAaBOBOIO aKkTa MPHUBOJUTH JIIOObIE
JOBOABI U MPEACTABIATH JOKA3aTEeNIbCTBA, B TOM YHCIIE T€, KOTOpbIE HE ObLIU
npenIMeToM paccMoTpenus B Pocnarenre, denepanibHOM opraHe UCHOIHUTEIBHOM
BJIACTU IO CEJEKIIMOHHBIM JOCTHKECHUSIM.

Kpome Ttoro, u mpaBooOnagaresnb, W MOAATENb BO3PAXKEHUS, 3asABICHUS
BIIPAaBE MPEJICTABIISTH JOMOJHUTEIbHBIE JOKA3aTeIbCTBA MO CYILECTBY IMOAAHHOTO
BO3PAKEHHUsI, 3asBJICHUS] U MPUHATOIO HAa €r0 OCHOBE PELICHUS B ONPOBEPKECHUE
JIOKa3aTeIbCTB, IPEACTABIAEMBIX HWHBIMH JIMLIAMH, YYacTBYIOUIMMH B JEle,
HEIMOCPEJACTBEHHO B CYI.

YcTaHoBIIEHHE CYIOM OOCTOSATENHCTB, HA KOTOPbIE CTOPOHBI HE CCHUIAJIUCH
IIPU PACCMOTPEHUN BO3PAKECHUSA, 3ASBICHUA, INOMJICKHUT YUYETy IPU B3BICKAHUU
CyAcOHBIX PaCXOJIOB.

B cnyuae ecnum pemenue Pocmarenta u ¢eaepanbHOro opraHa
WCIIOJTHUTEIBHOM BJIACTU IO CEJIEKUMOHHBIM JOCTHXKECHUSAM IOMJICKUT OTMEHE
UCXOJIl M3 JIOKA3aTeNIbCTB, MPEACTABICHHBIX HEMOCPEICTBEHHO B CY/, CyleOHBIC
pacxo/ibl MOAJIEkKAT BO3JIOKEHHIO Ha JIULIO, UX MpeAcTaBuBLIee (4acTh 1
crateu 111 ATIK PO).

Pocnarent, ¢denepanbHblii OpraH HCHOJHUTEIBHOW BIACTH IO
CEJIEKIIMOHHBIM JOCTUXECHUSM BIpaBe MNPEACTABIATH JOMOJHUTEIbHbBIE
JIOKa3aTesIbCTBA 110 CYLIECTBY IMOJAHHOIO BO3PAKCHUS, 3asBJICHUS U MPUHATOTO Ha
€ro OCHOBE DPEIICHUSI B OMPOBEPKEHHUE JT0KA3ATEIBCTB, MPEACTABISIEMbIX UHBIMU
JULAMH, YYaCTBYIOIIMHU B JEJIE.

141. Ecnu o pesyapraraM pacCMOTPEHHs Jena 00 ocapuBaHUU PELICHUS

Pocnarenra, npuHATOro MO pe3yabTaraM pacCMOTpeHus Bo3paxeHus, Cynom

[0 UHTEJUIEKTYaJIbHBIM ITPAaBaM YCTAHOBJICHO, YTO JTaHHBIM HEHOPMATUBHBIN

IIPABOBOM AaKT HE COOTBETCTBYET 3aKOHY WJIM HHOMY HOPMAaTUBHOMY

IpPaBOBOMY aKTy W HapylIaeT MpaBa U 3aKOHHbIE MHTEPECHI 3asBUTENS, TO

CyZl COIJIACHO

gactu 2 cratbu 201 AIIK P® npuauMmaer pemieHne 0 Npu3HaHUU 3TOTO aKTa

HEJACHUCTBUTENBHBIM U B PE30JIIOTUBHOW YacTH HA OCHOBAaHMM IIyHKTa 3

gactu 4 crateun 201 AIIK P® yka3piBaer Ha o00si3aHHOCTH PocmareHra

YCTPAaHUTh JONYUICHHBIE HAPYIIECHUS IIpaB W 3aKOHHBIX HMHTEPECOB

3asBUTENISL B Pa3yMHBIN CPOK.

IIpn oTrmeHe pemennst PocriareHTa B CBA3U C CYHIECTBEHHBIM HapyLICHUEM
MIPOLIETYPHbl €r0 MPUHSATHS WU MPU HATMYUU OOCTOSATENBCTB, KOTOPHIE HE MOTYT
OBITh yCTpaHEHBI Ha CTaauu CylAeOHOro oOkanmoBaHus perieHusi PocrarenTa, cyn
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BIIpaBe 00s13aTh PocnaTeHT paccMOTPETh COOTBETCTBYIOIIMK BOIPOC MOBTOPHO, C
Y4ETOM pELIEHUs Cyaa.

OtMmensss pemieHue PocnareHTa, CyA TakKe BIIPaBE B Cllydyae MPU3HAHMS
YCTaHOBJICHHBIMU (DAKTUYECKUX OOCTOSTENBCTB, TPEOYIOMUXCA ISl BBIHECEHUS
COOTBETCTBYIOIIETO pelieHus, 00s3aTh PocmareHT BbIIaTh MAaTEeHT, MPEIOCTABUTH
IIPaBOBYI0 OXpaHy TOBAapHOMY 3HaKy, HANMEHOBAaHHID MECTA IMPOUCXOXKICHUS
TOBapa WM MPEJOCTABUTh UCKIIIOUUTEIBHOE IIPABO HA PAHEE 3apETrUCTPUPOBAHHOE
HAaMMEHOBaHUE MECTA MPOUCXOXKIEHHUS TOBapa, BOCCTAHOBUTH WIIM aHHYJIUPOBATh
NATEHT, BOCCTAHOBUTh WJIM NPEKPATUTh NPABOBYKD OXpPaHy TOBAPHOIO 3HAKA,
HAMMEHOBAHUsS MeCTa IPOMCXOXKIECHHUS TOBapa, AHHYJIHPOBATH 3allUCh B
T'ocynapcTBeHHOM peecTpe HaMMEHOBAaHUN MECT MPOUCXOXKIAECHUS TOBAPOB U BCE
CBUJIETENIbCTBA 00 WCKIIOUUTENIbHOM IIpaBe Ha paHee 3aperucTPUPOBAHHOE
HaNMEHOBAaHNUE MECTA MIPOUCXOKICHUS TOBapA.

142. Pemenue PocnateHTa 0 MpU3HAHUU HEJACUCTBUTEIIBHBIM MATCHTA WJIU

MIPEAOCTABICHNS] TPABOBOM OXpaHbl TOBApPHOMY 3HAKy, HAMMEHOBAaHHIO

MECTa IMPOUCXOKICHUSA TOBapa BCTYNAET B CWIY CO JHS €ro INPHHSTHS.

Takoe pelieHHe BIIEYET aHHYJIMPOBAHUE MATEHTA, MPEKPAIICHUE MPABOBOM

OXpaHbl TOBAPHOTO 3HAaKa M INPEKPALIEHHE COOTBETCTBYIOLIETO

MCKJIFOUYUTENBHOIO TMpaBa ¢ Jarbl Mojayd B PocrnareHT 3asBKM Ha BbLAAYY

NaTeHTa, PErucTpPalMI0 TOBAPHOTO 3HAKa, AHHYJIMPOBAHUE 3allUCU B

T'ocynapcTBEHHOM peecTpe HaMMEHOBAHUN MECT MPOUCXOXKICHUS TOBApPOB

Poccuiickoil @enepanny U BCEX CBUIETEIBCTB 00 MCKIIOUUTEIHHOM MpPaBe

Ha TaKO€ HAUMEHOBAaHUE MECTA MTPOUCXOXKICHHS TOBapa.

CrnenoBareiabHO, HE MOTYT ObITh MPU3HAHBI HAPYIIEHWEM MpaB JIMILIA,
KOTOpOMY OBLIM BBIJAaHBl TMAaTE€HT, CBUACTEIBCTBO Ha TOBAPHBIM 3HAK WU
CBUJETEIHCTBO 00 HMCKIIYHUTEIBHOM IpaBe Ha HAaWMEHOBaHHE MeEcCTa
POUCXOXKJICHUS TOBapa, NEHCTBUS HUHBIX JIMI[ MO MCIOIb30BAHUIO U300pETEHUS,
MIOJIE3HOM MOZENH WM IMPOMBIIUIEHHOTO o0pasla, MaTeHT Ha KOTOpbIE MpPHU3HAH
BIOCJIEICTBUU HEAECHCTBUTEIIBHBIM, MO HCIIOJIb30BAaHUIO TOBApPHOrO 3HAakKa,
HAaNMEHOBAaHUS MECTAa IMPOUCXOXKICHUS TOBapa, MPEIOCTABICHUE NPABOBOMI
OXpaHbl KOTOPOMY BIOCJIEICTBUH NMPU3HAHO HEACHCTBUTEIBHBIM.

[Tocne npu3HaHUs HEAEUCTBUTEIbHBIMH MATEHTA, NPEAOCTABICHUS
IPaBOBOM OXpaHbl TOBAPHOMY 3HAKy JMLEH3MOHHBIE JOTOBOPHI, 3aKIOYEHHBIE HA
OCHOBE IIaTE€HTa WJIM CBHUJETEJIbCTBA HAa TOBAPHBIM 3HAK B NEPHUOJ HUX JCHCTBUS,
COXPAHSIOT JIEWCTBHE B TOW MeEpe, B KaKOW OHU ObUIM HCIIOJIHEHBI K MOMEHTY
BBIHECEHUSI pEIIeHUs O NPU3HAHUU HENEUCTBUTEJIbHBIMU IMATEHTA,
IIPEAOCTABIICHUS IPABOBOM OXPaHbl TOBAPHOMY 3HAKY.

143. TlateHT MOXeET OBITH OCIIOPEH B TEUEHHUE CPOKA €ro JIEUCTBUS JTHOOBIM

JULOM, a MO HCTEYEHUWH CpPOKa JECHUCTBHUS — 3aMHTEPECOBAHHBIM JIULIOM

(myHkT 2 ctatbu 1398 'K PO).

C yueroM 3TOr0 K TpeOOBaHHUAM O MPHU3HAHWU IMATEHTAa Ha U300pETEHHUE,
MOJIE3HYIO MOJIEJIb WJIM ITPOMBIIUIEHHBIN 00pa3el HeeHCTBUTENIbHBIM B Mpeeiax
CpPOKa JACHCTBHS NATEHTA CPOKU JABHOCTH, peaycMoTpeHHble mason 12 'K PO,
HE MIPUMEHSIIOTCS.
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144. B cuny nynkra 6 crareum 1398 'K P® nuueH3nOHHBIE ITOTOBOPHI,
3aKJII0YEHHBIE HAa OCHOBE IIaTE€HTAa, NPU3HAHHOIO BIIOCJIEICTBUHU
HEJCHCTBUTEIbHBIM, COXPAHSIOT JEHCTBUE B TOM Mepe, B KaKol OHU ObUIH
WCIIOJTHEHBI K MOMEHTY BBIHECEHHUS PEIICHUS O HEAEUCTBUTEIbHOCTU
naTeHTa.

COOTBETCTBEHHO, € MOMEHTAa MPU3HAHUS NIATEHTA HEICUCTBUTEIbHBIM
3aKJIFOYEHHBIE JTMIEH3UOHHBIE I0TOBOPBI IPEKPALIAIOT CBOE IEUCTBHE.

C y4eToM M3JI0KEHHOTO CyJlaM HaJUIEKUT UCXOIUTh U3 CIEAYIOIIETO.

B ynosnerBopeHun TpeOOBaHMS JUIEH3MATa O BO3BpPATE JUUEH3HOHHBIX
IJIaTeXem 3a Nmepuoa, NPEAIIECTBYIIMMW NPU3HAHHUIO MAaTEHTAa
HEJIeHCTBUTENBHBIM, JIOJIKHO OBITh OTKA3aHO.

B 10 e BpeMs auueH3uap BIOpaBe TpeOOBaTh HEYIJIau€HHBIX
JMLEH3UOHHBIX IUIATEXEN 3a COOTBETCTBYIOLIUM IIEPUOLI.

Ecnu nmateHT nmpu3HaeTcsl HEACHCTBUTENBHBIM B CIIy4ae BbIAAYM IIATEHTA C
yYKa3aHHEM B HEM B Ka4eCTBE MATEHTOOOIaaaTess 1A, He SIBISIOMErocs TaKOBbIM
B coorBercTBUM ¢ 'K P®, u BplmaeTcs HOBBIM IIATEHT C YKa3aHUEM B HEM
HaJJIeXkKalero mnaTeHTooOnaaarens, JUIEH3UOHHbIE IIJIaT€XKH, IOJIYyUYECHHBIE
HEHaJJIeKalUM MaTeHToo0IaiaTeeM, YUUTHIBAIOTCS MPU ONpPEACIICHUH pa3Mepa
YOBITKOB, BO3MEILEHUSA KOTOPBIX HAIJIEKAIIUNA MNaTEHTOO0NaqaTellb MOXKET
noTpeOoBaTh OT HEHAJIEKAILIETO.

[IpenycMOTpEHHBIE HACTOSIIIUM ITyYHKTOM TOCTAHOBJICHHUS Pa3bsCHEHUS
IPUMEHSIOTCS M K JIMIEH3MOHHBIM JIOTOBOPAM O IMPENOCTABICHUU IIpaBa
UCIIOJIb30BAHMS TOBAapHOIO 3HAKA, 3aKJIIOUYEHHBIM JIO IPUHATHSA PELICHHS O
NPU3HAHUNA HEIECUCTBUTENBHBIM MPEIOCTABIECHUS NPABOBOM OXpPaHbl 3TOMY
TOBapHOMY 3HaKy (myHKT 6 ctarbu 1513 'K PD).

145. Tlpu  paccmoTpeHun PocnaTeHTOM BO3pa)K€HHII NPOTHUB BbIJAYH

MMaTe€HTa, MNPEJOCTAaBIEHHUSA NPAaBOBOW OXPaHbl TOBAPHOMY 3HAKY,

HAaMEHOBAaHUIO MECTa INPOUCXOXKICHUS TOBapa WM MCKIIOYUTEIBHOTO

npaBa Ha paHee 3aperucTPUPOBAHHOE HAMMEHOBAHHE MECTa

ITPOMCXOKJICHHS TOBapa CyJl BIIPABE NMPUOCTAHOBUTH IPOU3BOACTBO IO JIEITY

O HAPYLICHUH IPaB.

B ciyuae ecim mocie pacCMOTpEHUS Jiejla O HAPYIIEHUH UCKIIFOUUTEIBHOTO
IpaBa Ha MAaTE€HT WIM HAa TOBAPHBIMA 3HAK, HANMEHOBAHUE MECTa MPOUCXOXKICHUS
TOBapa NAaTeHT OyIeT AaHHYJIMPOBAaH WM NPEIOCTABICHUE NPAaBOBOM OXpPaHbI
TOBAPHOMY 3HaKy, HAMMEHOBAHHMIO MeCTa IPOMUCXOXKAEHHUS TOBapa,
IPEIOCTABICHUE HCKIIYUTEIBHOIO IIpaBa Ha pPaHEE 3apEruCTPUPOBAHHOE
HAMMEHOBAHUE MECTa MNPOUCXOXJEHUS ToBapa OyAeT NPU3HAHO
HE/IeUCTBUTENbHBIM, CYIE€OHBIH aKT MO Jiedy O HapyUIeHHMHM HCKIIOYUTEIIBHOTO
paBa MOXET OBbITh MEPECMOTPEH IO HOBBIM 00OCTOsITeNbCTBaM (IyHKT 1 vacTtu 4
ctarbi 392 I'TIK P®, nynkr 1 yactu 3 crateu 311 AIIK PO).

IIpaBo Ha cekpeT NPOM3BOACTBA (HOY-Xay)

146. Tlonoxenuss mmaBbl 75 'K PO onpenensroT MNOPSIOK IPaBOBOM
OXpaHbl CEKPETOB IMPOM3BOACTBA (HOYy-xay), TO €CTh CBEICHHMH JIH0OOTrO
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xapaktepa (IpOHU3BOACTBEHHBIX, TEXHHYECKUX, DKOHOMHUYECKHUX,
OpPraHM3alMOHHBIX M JPYTHUX) O pe3yjbTaTaX HHTEJIEKTYaJbHOU
JESTENbHOCTH B HAYYHO-TEXHUUYECKOU cdepe U 0 crnoco0ax OCyIIEeCTBICHUS
npodeCCHOHANBbHON AEATENbHOCTH, HMEIOIMHNX JACHCTBUTEIBHYIO WU
NOTEHIIMAJIBHYI0O KOMMEPYECKYIO LIEHHOCTh BCIIEJACTBUE HEU3BECTHOCTH MX
TPETHUM JIMIAM, €CJIM K TaKUM CBEACHUSM Yy TPEThUX JIMI] HET CBOOOIHOTO
AO0CTylla Ha 3aKOHHOM OCHOBaHMHM W oO0JajgaTelb TaKWX CBEICHHUH
NPUHUMAET pa3syMHbIE MEphI JUIsl COOMIONEHUS X KOH(UICHIIMAIBHOCTH, B
TOM YHCJIE TyTEM BBEJEHUS pekruMa KoMMepueckoi TaHbl (ctaThs 1465 'K
P®). Tlpu »TtoM mom KOHPUACHIMATHHOCTHIO WHOOPMAIMHM TTOHUMACTCS
00s3aTebHOE JAJ8 BBINOJHEHUS JHMLOM, I[MOJYYHUBIIUM JOCTYH K
onpeneneHHol uHbopMauuu, TpeOOBaHUME HE INepeaaBaTbh TaKylo
uHGOPMAIUIO TPETHUM JIMLaM 0e3 cornnacus ee obianarens (MIyHKT 7 CTaTbu
2 ®depepanbHoro 3akoHa «OO0 wHbopmanuu, WHPOPMAIMOHHBIX
TEXHOJIOTHUSX U O 3aluTe HHPOpMaLIUN»).

147. B cuny nynkra 1 crareu 1465 T'K P® (B penakunu ®enepaibHOro
3akoHa Ne 35-®3) ¢ 1 oxTsa06ps 2014 roma coxpaHeHHE
KOH(pUIEHUHATbHOCTH CBEIEHUN HMMEHHO IYTEM BBEICHUS pexKUMa
KOMMEPYECKOW TalHBI HE SBISIETCS 003aTeIILHBIM.

148. K OTBETCTBEHHOCTH 3a HApYIICHUE HCKIIOYHUTEIBHOTO IIpaBa Ha
cekper npousBoacTBa (ctarbsi 1472 'K P®) moxer ObITh NpPUBIECYEHO
ao0oe nHULO, pa3rilacUBIIEEe CBEACHHSA, COCTABISIONIUE CEKPET
OpPOU3BOJCTBA (WM JOIYCTHUBILEE WHbIE HAPYIICHHUS HCKIIOUUTEIBHOIO
mpaBa), B TOM 4YHCJIe MNyOJMYHO-IpaBoBOe oOpazoBanue (Poccuiickas
denepanusi, cyobekt Poccuiickoit denepanmuu, MyHHIUTAIbLHOE
o0pa30BaHUE), €CIU €ro OpraH, JOHKHOCTHOE JIMIIO, MTOJyUYHBIIUE JOCTYI K
COOTBETCTBYIOLIEH MH(OpMAIK, TaKyl0 HHPOPMAIIMIO pa3mIacuin (CTaThs
14 ®enepanpHoro 3akona ot 29 utons 2004 roga Ne 98-03

«O xommepueckod TalHe», cTaThsi 17 degepanbHoro 3akoHa «O0
uHdopmalu, UHPOPMAITMOHHBIX TEXHOJIOTHUSX U O 3alUTE UH(HOPMALIUI).

IIpaBo Ha pupMeHHOE HAMMEHOBAHUE

149. C yverom mnonoxenud nyHkra 3 cratbu 1473 I'K P® kaxnoe
IOPUIMYECKOE JIMIIO, ACHCTBYIOIIEE B OpraHU3alMOHHO-IPAaBOBOM (opme
KOMMEpPYECKOM OpraHu3aluy, JOJKHO HMETh OJHO MOJHOEe (UPMEHHOE
HAaMEHOBAaHWE HA DPYCCKOM S3BIKE M MOXET MMETh OJHO COKpaLIEHHOE
¢bupmenHoe HauMmeHoBanue. [Ipu sToM commacHo myHkTy 1 crareu 1473,
nyHkty 2 crarbu 1475 TK P® ¢QupMeHHoe HauMMEHOBAHHE MOJJIEKUT
OXpaHe CO JHA rOCYIAPCTBEHHOM PETUCTPALMU FOPUANIECKOTOo una. Kakon-
a0 cnenuaibHON perucrpanuu (UPMEHHOTO HAMMEHOBAHUS, YKa3aHHOIO
B YUPEIUTENbHBIX JOKyMEHTax ropuandeckoro iuna, ['K PO He
IIPEATOIIAraeT.
B cnyuae m3MeHeHus NMpOW3BOJIBHOW YacTH (PUPMEHHOTO HaWMEHOBAaHMS
paBO Ha HOBOE (PUPMEHHOE HAMMEHOBAHHE BO3HUKAET CO JHS IOCYJAapCTBEHHOM
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pErucTpalMu MU3MEHEHHW, BHECEHHBIX B YYPEAUTEIbHBIE ITOKYMEHTBI
IOPUINYECKOTO JIULA.

IOpunnueckoe nuIO BHOpaBe HMMETh TaKXe€ IO OJHOMY IOJHOMY
(¢upMEeHHOMY HaWMEHOBAHHIO U (WJIM) OJHOMY COKpAIIEHHOMY (DUPMEHHOMY
HAaUMEHOBaHWIO Ha JOOOM si3bike HaponoB Poccwuiickoit denepanuu u (Uin)
MHOCTPaHHOM s3bIKe. [IpH 3TOM BO3MOXKHOCTH HOPUAMYECKOTO JIMLA HMETh
COKpaieHHoe (upMEHHOE HAWMEHOBaHWE Kak Ha JI0OOM S3bIKE HapOIOB
Poccuiickoii ®enepanuu, Tak W Ha HUHOCTPAHHOM S3bIKE HE OOYCIOBJIEHA
OJTHOBPEMEHHBIM HAJUYUEM COKpAIIeHHOro (UPMEHHOT0 HAaWMEHOBAaHUS Ha
pycckoM si3bike. [IpaBo Ha Takoe (UpMEHHOE HAMMEHOBAHME, YKa3aHHOE B
YUPEIUTENbHbIX JOKYMEHTAX HOPUAMYECKOTO JIMIA, TAKXKE BO3HUKAET CO JHS
rOCyJapCTBEHHOM pETUCTPALUM CaMOr0 HPHUAUYECKOrO JHIla, €CIH TaKoe
HAaMEHOBAaHHWE B A3TUX JOKyMEHTax ObUIO YKa3aHO W3HAYaJIbHO, WJIM CO JHS
rOCYyJapCTBEHHOM PErucTpali H3MEHEHUW, BHECEHHBIX B YUYPEIUTEIIbHBIC
JOKYMEHTBI IOpUINYECKOTO JIULA.

150. B cuny nyHkra 4 crareu 54, nynkra 1 crareu 1473 I'K P® npaso Ha

(¢bupMeHHOE HAMMEHOBAaHUE BO3HUKAET TOJIBKO Yy HOPHUIUYECKOTO JIMIIA,

SBJIAIOLIErOCS KOMMEPUYECKON OpraHu3aluei.

HanmMeHoBaHMsT HeKOMMepuecKux opranusanuii (crarbst 4 denepanbHOro
3akoHa oT 12 stHBapst 1996 rona Ne 7-®3 «O HEKOMMEPUECKUX OpraHU3AIMIX)») HE
ABIISIFOTCS CPEACTBOM HMHAMBUAYAJIHW3allUA KOPUAUYECKUX JIUI B CMBICIE
nonoxkeHur vactu yerseprod 'K P®D, Ha HMX He pacnpocTpaHsSeTCs MpPaBOBas
oxpaHa, yctaHoBieHHas naparpadom 1 massr 76 'K PO.

BBuny storo mpasuna, npexycMorpeHHble ctatbeid 1473 'K P®, B Tom
YUCJIE 3aIIPEThI, COAEpIKAIMUECH B NYyHKTE 4 JTOM CTaTbd, HA HEKOMMEPYECKHE
OpraHU3alliy HE PaclpOCTPaAHSIOTCS.

Bmecte ¢ TeM mpaBo Ha HaMMEHOBAaHHE HEKOMMEpPYECKOM OpraHu3aluu
MOXXET OBITh 3alIMIIEHO OT JEUCTBUM TPETbUX JIHL, SBISIOMUXCA aKTOM
HET00POCOBECTHOW KOHKYPEHIIMU WIIK 3J10yNOTpeOIeHuEM MpaBoM, Ha OCHOBAHHUH
nosnoxkenuit ctatb 10 'K PO, OenepanbHoro 3akoHa «O 3alIMTe KOHKYPEHIIUNY,
crarbu 10.bis Ilapuxckoit konBeHuuu. Kpome TOro, HauMEeHOBAHHIO
HEKOMMEPYECKOM OpraHU3allid MOXKET ObITh MPEJOCTaBICHa IPaBOBas OXpaHa Kak
KOMMEpYECKOMY OO0O3HAu€HHI0 B ClydasX, NpeayCMOTpeHHbIX mnaparpadom 4
maBel 76 'K PO.

He orHocsrcs k pupMeHHBIM HaMMEHOBAaHUSAM B cMbicie nonokenuid ['K PO
HAMMEHOBAHUS HE SBISAIOIIMUXCS HOPUIUYECKUMU JUIAMU OO0BbEAMHEHUM
IOPUIHYECKUX JTULL.

151. Tlom cnoBamu, MPOU3BOAHBIMU OT O(HUIIMATHHOTO HAUMEHOBAHMUS

«Poccutickas ®enepanus» wiu «Poccusi», B cwmbicie abd3ana BOCBMOIO

nyHkra 4 craren 1473 I'K P® cnemyer moHMMarb B TOM YHCIIE CIIOBO

«POCCUUCKHIN

(M IPOU3BOJIHBIE OT HEro) Kak Ha PYyCCKOM S3bIKE, TAK U HAa MHOCTPAHHBIX

A3bIKaxX B PYCCKOM TPaHCKPHUIILUHU, HO HE CIOBO «PYCCKUI» (M POU3BOJHBIE

OT HETO).
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152. IlpumennrtensHo k nmoamyHkTy | myHkra 4 craren 1473 IT'K PO B
(¢bupMeHHOE HAMMEHOBAHHWE IOPUAMYECKOTO JIMIIA HE MOTYT BKIJIIOYATHCS
TaKXe TOJHBIE WM COKpAICHHbIE HAWMEHOBAHUS MEXIOCYIapCTBEHHBIX
coro30oB (Hanpumep: CoapyxectBo HeszaBucumbix locymapcts, CHI';
EBpazutickuii skoHomuueckuii coro3, EADC, EBpA3DC).

153. TpeboBanus k GUPMEHHBIM HAMMEHOBAHUSIM Psijia FOPUIUYECKUX JIUI

(HampuMep, KPEOUTHBIX OpraHu3arii, MPOo(EeCCHOHANBHBIX YYaCTHUKOB

pPBIHKA IIEHHBIX OyMmar, YHUTApHBIX MPEINPUSATUN) OMPEIETICHbl HE TOJBKO

cratbeit 1473 I'K PD, HO 1 MHBIMH 3aKOHAMM, BBOASAIIMMHU JOMOIHUTEIbHBIE

TpeOoBaHus K (PUPMEHHBIM HAWMEHOBAHUSM TaKWX HOPUIAYECKUX JIHII

(manpumep, ctarbs 7 enepanbHOro 3akoHa ot 2 aexadps 1990 roga Ne 395-

I «O Oankax u OaHKOBCKOM jesiTelbHOCTH», DenepaibHbIi 3aKOH OT

22 ampensa 1996 rona Ne 39-@3

«O pbiHKE 1EHHBIX OyMmar», crtatbs 4 denepalbHOTO 3aKOHA OT

14 nosi6pst 2002 roga Ne 161-®P3 «O rocynapCTBEHHbIX U MYHUIIMIIATIBHBIX

YHUTAPHBIX TPEATNPUITUIX).

154. B cuny nynkra 3 ctartbu 1474 T'K PO 3ammure mNOMICKUT

HCKJIIOUUTENIbHOE TIpaBO Ha (PUPMEHHOE HAUMEHOBAHUE HOPUIUYECKOTO

JIMLA, paHbIlle JPYroro BKJIKOYEHHOTO B EAMHBIN rOoCyIapCTBEHHBIN peecTp

ropuaudeckux ymil (nanee — ET'PIOJI), BHe 3aBUCHMOCTH OT TOTO, KaKoe U3

IOPUIUYECKUX JHI[ paHblle MPUCTYNHUJIO K COOTBETCTBYIOIIEH

NESATENbHOCTH.

BMecte ¢ tem B 3amuTe mnpaBa Ha (GUPMEHHOE HAaMMEHOBAaHUE
IOpUJIMYECKOTO JIMIlA, paHblie aApyroro BkiatodeHHOro B EI'PHOJI, moxer ObITh
oTka3aHo Ha ocHoBaHuu ctathu 10 ['K PO, ecnu OymeT ycTaHOBIEHO, YTO 3TO
JAI0 Hayajlo 3aHUMAThC KOHKPETHBIM BHUJOM JAESITEIbHOCTH C LEIbIO
BOCIIOJIB30BaThCA pEMyTalMedl Jula, KOTOpOoe TaKyl JAesTEeIbHOCTh Hayajo
OCYILECTBIISATh PaHEe.

155. TpebGoBaHWe MNpEKPaTUTh HUCHOJIb30BaHUE (PUPMEHHOTO

HAaWUMEHOBAaHHUS, TOXJIECTBEHHOTro (GUPMEHHOMY HaUMEHOBAHHIO

npaBooOnagaresnss MiIM CXOJHOTO C HUM [0 CTENEHH CMEIIeHUs, B

OTHOLLIEHUH BUJOB JEATEIbHOCTH, AaHAJOTUYHBIX BHUJAM JIEITEIbHOCTH,

OCYHIIECTBISIEMBIM TMpaBooOIagaTeseM, WJIM HU3MEHUTh (QUPMEHHOE

HAaWMCHOBaHWE, a TaKXX€ BO3MECTHUTh IMPaBOOOIANATENI0 NPUINHECHHBIC

yobITKM B cuity nyHkTta 4 crateu 1474 TK PO moxeT 3asiBUTH TOJBKO

MpaBoo0IaIaTENb.

B xome paccMOTpeHHs COOTBETCTBYIOIIETO CHOpa CYAOM JOJKHO OBIThH
YCTAHOBJIEHO, YTO HCTEI] U OTBETUYHK HMEIOT TOXKIECTBEHHBIE WIIM CXOIHBIE /10
CTENEHH CMelIeHus (UPMEHHbIE HaWMMEHOBaHUS M (HaKTUYECKH 3aHUMAIOTCS
KOHKPETHBIMH YCTAHOBJIICHHBIMU CYJIOM aHAJIOTUYHBIMU BUJIAMU JI€SITEILHOCTH.

Paznuune opraHu3alMOHHO-TIPaBOBOM (OpPMBI Kak 4YacTd (PUPMEHHOTO
HAaUMEHOBaHUSl HCTLA W OTBETYMKA caMO MO ce0e He CBHJIETEIbCTBYET 00
OTCYTCTBUU HapylIeHUs MTpaBa Ha PUPMEHHOE HAUMEHOBAHUE.
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TpeGoBanue 0 mpeKpalieHuH KCMOIb30BaHUS (UPMEHHOTO HAUMEHOBAHMS
NOAJIEKUT YAOBIETBOPEHUIO, €CJIM HApyLIEHUE HMEET MECTO Ha MOMEHT
BBIHECEHHUSI CYJIOM PELICHUSI.

[Ipu sTOM HEOOXOAMMO YUYWTHIBATH, YTO BHIOOP crocoba MpeKpameHus
HApYLIEHUs MCKIIYUTEIbHOTO NpaBa — MPEKPAUIEHUE MCIOJIb30BAHUS
(UpPMEHHOTO HAMMEHOBAHUS B OTHOIIEHWM KOHKPETHBIX OIPEAENIEHHBIX CYIOM
BUJIOB JCSTENbHOCTH WM H3MEHEHHE (PUPMEHHOTO HAWMEHOBAHHUS B CHITY
nyHkta 4 crareu 1474 TK P® (B penakuuu @DenepanpHoro 3akoHa Ne 35-D3)
OPUHAAJIEKUT HE UCTIY, a OTBETYMKY. B CBA3M C 3TUM B PE30JIOTUBHON YacTH
pelieHusl cyaa, yCTaHOBHMBIIEro (pakT HapylleHus mpaBa Ha (QUPMEHHOE
HauMEHOBAaHHUE MWCTIA, YKAa3bIBAETCS Ha 3alpeT OTBETUHUKY OCYILIECTBIATH
ONpeAeieHHbIe BUJABI JESITEIbHOCTU IMOJA ONpeleIeHHbBIM (UPMEHHBIM
HauMeHOoBaHuEeM. BpiOop cmoco0a HCHOJHEHUS TaKOro peuIeHus cyjaa
OCYILIECTBJISIETCS] OTBETYMKOM HA CTAIMM UCIIOJIHEHUS PELICHUS Cy/a.

HckoBasi N1aBHOCTb pacHpoCTpaHseTcss Ha TpeOOBaHUS O BO3MEIICHUH
yOBITKOB, MNPUYMHEHHBIX HENPABOMEPHBIM HCIIOJb30BAHUEM (HUPMEHHOTO
HAaMMEHOBAaHUSI.

OpraHy, OCymecCTBISKIEMY TOCYIapCTBEHHYK pETrUCTpaluio
IOPUIMYECKHX JIUL, HA OCHOBaHMHU IyHKTa 5 crarbu 1473 'K P® npenocrasieno
IPaBO MPEIBSIBUTH B CyJ TOJIBKO MCK O MOHYXKICHUU K U3MEHEHUIO (PUPMEHHOTO
HAaMMEHOBAaHUS M TOJBKO B TOM clly4ae, €clid (PUPMEHHOE HaWMEHOBAHHE
OPUMYECKOrO JIMIA HE COOTBETCTBYET TpPEOOBaHUSAM IYHKTOB 3 wid 4 3TOH
crarbi. TakoW HCK MOXET OBITh NPEABSABICH B CYI, IOKa JCHCTBYET
UCKJTIOUMTENIBHOE MTPaBO Ha PUPMEHHOE HAMMEHOBaHUE.

NHpM nunam npaBo TpeOOBaHUS OT FOPUAMYECKOIO JIMIA MPEKPAILECHUS
HapylieHus nonoxkenui naparpada 1 rmasst 76 'K PO ne npenocrasneHo.

156. B Poccuiickoi @enepaiuy NOIIEKUT OXPAHE UCKITIOUYUTEIIHBHOE MTPABO

Ha (pUpMEHHOE HAaWMMEHOBAHHE B TOM YHCJIE WHOCTPAHHBIX FOPHUINYECKHUX

mun (ctatbst 8 [Taprkckoit KOHBEHITUH).

IIpaBo Ha TOBapHbIii 3HAK M PABO HA 3HAK 00CIYKMBAHUS

157. B cuny nynkra 1 crarem 1484 'K P® wuckiatoyuTenbHOE IPaBO

WCITOJIb30BAHUSI TOBAPHOIO 3HAKa MPUHAJICKUT JIUIY, HA UM KOTOPOTO

COOTBETCTBYIOLINI TOBapHBII 3HAK 3aperucTpUpoBaH (IIpaBooOIaIATENIO).

CrnenoBarenbHO, JHILY, HA KUMSI KOTOPOTO 3apETUCTPUPOBAH TOBAPHBINA 3HAK, HE
MOXET OBITh OTKa3aHO B 3aLIUTE IIPaBa Ha TOBAPHBIA 3HAK (JaXke B clyyae, €ClIH B
CyJl HPEACTaBISIFOTCA J0KAa3aTeNIbCTBA HENPAaBOMEPHOCTU PErMCTPAlMK TOBAPHOIO
3HaKa) 710 MPU3HAHUS NPEJOCTABICHUS PABOBOM OXPaHbl TAKOMY TOBAPHOMY 3HAKY
HEICUCTBUTEIBHBIM B IOpAIKE, NpeaycMoTpeHHoOM crarber 1512 I'K PO, nmm
NPEKpAICHUs] PAaBOBOM OXpaHbl TOBAPHOIO 3HAKA B IOPSJIKE, YCTAHOBICHHOM
crarberd 1514 'K PO.

Bwmecre ¢ Tem cyn Bopase OTKa3aTh JIMIY B 3alIMTE €ro MpaBa HA TOBAPHBIN
3HaK Ha ocHoBaHuu ctratbu 10 I'K P®D, ecnu mo marepuanam jena, UCXOns W3
KOHKPETHBIX (PAKTHUYECKUX OOCTOSTENbCTB, AEHCTBUA MO MNPUOOPETEHUIO
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COOTBETCTBYIOLIET0 TOBAPHOTO 3HaKa (MO TOCYJapCTBEHHOM pEerucTpainuu
TOBAPHOIO 3HAaKa (B TOM YHCJIE MO TNOJaye 3asBKM Ha TOBAapHBIA 3HAK), IO
OpUOOPETEHUIO MCKIIIOYUTENIbHOTO TIpaBa HAa TOBapHbIM 3HAK HA OCHOBAHHUH
JIOTOBOpa 00 OTYYKIEHUH UCKIFOYUTENLHOIO NPaBa) Wi JICHCTBHS 10 IPUMEHEHHUIO
KOHKPETHBIX MEp 3allUThl MOTYT OBITh KBaJU(HUIIMPOBAHBI KaK 3JI0yMOTpeOIcHHE
IIPABOM.

Hewncnons3oBanne TOBapHOTO 3HaKa MpaBooOiasareseM, oOpalaiomumMcs 3a
3alUTON TPUHAAJICKAIIET0 €My IpaBa, caMO IO ce0€ He CBUICTEIbCTBYET O
3JI0yNIOTPEOICHUH ITPABOM.

158. B cuny craren 1480 I'K P® perucrpanmss TOBapHBIX 3HAKOB B

[ocynapcTBEHHOM peecTpe TOBAapHBIX 3HAKOB W 3HAKOB OOCITY>KHWBaHUS

Poccuiickoit ®depeparnuu (manee — [ocygapCTBEHHBI peecTp TOBapHBIX

3HAaKOB) ocyllecTBiseTcss PocnareHToM B MOpPSAKE, YCTAaHOBJIEHHOM

MyHKTOM |

crarbu 1503 'K PO.

1o cmbicny nonoxxenuit mynkra 1 crareu 1477, ctaren 1481, mynkra 1
cratbu 1484 T'K P® o0o3HaueHue, KOTOpOE€ 3asBICHO Ha TOCYJapCTBEHHYIO
PETUCTPALMIO U TIPOXOAUT JKCHepTu3y B PocnareHrte, 10 AaThl €10 PErucTpanyy B
T'ocynapcTBEHHOM peecTpe TOBAPHBIX 3HAKOB TOBAPHBIM 3HAKOM HE SIBIIIETCH.

[Tonoxenust crarbu 1491 'K P® ne ™MoryT OBITH pacieHEHBl Kak
CBUETEILCTBO TOrO, YTO JEHCTBHUS, COBEPLIEHHBIE JI0 JaTbl TOCYAAPCTBEHHOU
pEruCTpany TOBAapPHOTO 3HAaKa B [OCyIapCTBEHHOM peecTpe TOBapHBIX 3HAKOB,
SBJISIFOTCS HAPYIIEHUEM UCKITFOYUTENILHOTO ITpaBa Ha TOBAPHBIN 3HAK.

Hcnonb3oBaHue TPETbUMH JIMLIAMU OOO3HAUEHUS, TOXJIECTBEHHOTO WJIU
CXOQHOTO JO CTENEHW CMEIICHWs C 3asBJICHHBIM HA PETUCTPALMI0 B KaueCTBE
TOBApHOTO 3HaKka 0003HAYEHHEM, B MEPHOJA MEXIYy JIaToil Moja4yu 3asBKU (JaToi
NPUOPUTETA) U JATOW PErUCTPALlMU 3TOTO0 TOBAPHOTO 3HAKA HE MOXKET CUUTAThCS
HapyLIEHUEM HCKIIFOYUTEIILHOTO ITpaBa Ha TOBAPHBIN 3HAK.

Jlara momauu 3asBKM CIYKUT JIMIIb MOMEHTOM OTCYETa CPOKa JCHCTBUS
VCKJIIOYUTEIIBHOTO TpaBa M OINpenenseT comiacHo MyHKTy 1 craren 1494 I'K PO
Jaty MpuopuTeTa (B YaCTHOCTH, B LIEJISIX MpUMeHeHus myHkTa 6 crarsu 1483 'K PD).

159. CrmocoObsl HMCMONB30BaHUS TOBAPHOTO 3HAKa, BXOMSIIME B COCTaB

HCKJIFOUUTENIBHOTO TIPaBa B CHIIY MOJIOKEHUN MyHKTOB 1 1 2 crarbu 1484 'K

P®, He orpaHMYMBAIOTCS JUIIB U3TOTOBJIEHUEM TOBApPOB C PA3MELICHUEM Ha

HUX 3TOrO TOBAPHOT'O 3HAKA.

Tak, wu3rotoBieHue TOBapa B (oOpMe TOBApHOrO 3HaKa (B TOM YHCIE
TPEXMEPHOIO TOBApa, BOIUIOLIAIOLIEIO JBYXMEPHBIM TOBAapHBIM 3HAK) SIBISIETCS
criocoOOM MCTIOJB30BaHUS TOBAPHOTO 3HAKA.

HckmounTenbHoe MpaBo MpaBoOOsiaaTesiss OXBaThIBAET B YHUCIE MPOUYUX
pacupocTpaHeHHe (B TOM 4YHCIE MNPEMIOKEHHE K IMPOJaxe), a TakKe BBO3 Ha
teppuropuro Poccuiickon @Penepanun, XpaHEHUE WM IEPEBO3KY C LEIBIO
BBEJICHUS B IpakIaHCKui 000poT Ha TeppuTopun Poccuiickoit deneparuu ToBapa,
B KOTOPOM (@ paBHO Ha ATHUKETKAaxX, YIAKOBKE, JOKYMEHTAllUH KOTOPOI0) BBIPAXKEH
TOBAapHBIN 3HAK.
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Bmecte ¢ Tem Takue NEHCTBUS, KaK MPUOOpETEHHE TOBapa, B KOTOPOM
BBIPA)KEH TOBApHBII 3HAK, HE3aBUCUMO OT LIEJIHM MPUOOPETEHUS], a PABHO XpaHEHUE
WIM TEepeBO3Ka TAaKOro ToBapa 0Oe3 IeNu BBEAEHHUS B TpaxJAaHCKUW 00OpOT Ha
tepputopun Poccuiickonn denepanny, HE HApPyIIAOT HCKIIOYUTEIBHOE IPABO
paBooOsIaIaTeNsl.

N3roroienue, XxpaHeHue, NepeBo3Ka ToBapa TPETHUM JIMIIOM IO JOTOBOPY C
paBooOIaaTeaeM SBISIIOTCA CHOCO0AMHM  OCYIIECTBIECHHUS HCKIIOYHUTEIBHOIO
paBa caMuM IpaBooOIaaTenemM.

160. C yuerom mnyHkra 1 crtareum 1477 u crarbu 1484 I'K PO

MCITOJIb30BAHUEM TOBAPHOIO 3HAKa IPHU3HAETCS €ro HCIOIb30BaHUE IS

nejged MHAUBUAYAJIU3ALUU TOBAPOB IOPHUAMYECKUX JHUL HUIHU

WHJUBUYAJIbHBIX MPEAIPUHUMATENIEH.

B cBs3u ¢ 3TuM ynotpebieHue cloB (B TOM YUCJIE UMEH HapUUATEIbHBIX),
3apErUCTPUPOBAHHBIX B KauyeCTBE CJIOBECHBIX TOBApHBIX 3HAKOB, HE SIBISIETCS
UCIOJIb30BAHUEM TOBApPHOTO 3HaKa, €CJIU OHO OCYLIECTBISETCSA B
o0meynoTpeOuTeNbHOM 3HA4YE€HUHM, HE A LeJed HHAWBHUIAYyaIU3aluu
KOHKPETHOTO ToBapa, paboThl WM yclIyru (B TOM uHcle crnocobamu,
nepeyucieHHbiMU B myHKTe 2 ctarbu 1484 'K P®), nanpumep, B MUCbMEHHBIX
MyOIMKaUUAX WIH YCTHOM pedH.

161. TpeboBaHue O TpeceUCHUHN HAPYIICHHs (MTOAMYHKT 2 MyHKTa |

cratb 1252 T'K P®), Bolpakaronierocss B HEpaBOMEPHOM HCIOJIb30BaHUU

JOMEHHBIX MMEH, TOXIECTBEHHBIX WJIM CXOAHBIX JO CTENEHU CMEIICHHS C

TOBapHBIM 3HAKOM (TOANMYHKT 5 myHKTa 2 crathu 1484 'K PD), MmoxkeT ObITH

3asiBJICHO B BHJI€ TPEOOBAHMS O 3aMPETE MCIOJIb30BAHUS IOMEHHOTO UMEHU

oTpeneseHHBIM 00pa3oM (Hampumep, 00 00sI3aHUU YIAIUTh HHPOPMALIHIO O

KOHKPETHBIX BHJIaX TOBApOB HAa COOTBETCTBYIOLIEM CAaNTE WM MPEKPATUTH

aJpecalio Ha JaHHBIN CaiT).

[To oOmemy npaBuily, HAPYIIEHHEM HCKIOYUTEIBHOIO IIpaBa Ha TOBAPHBIM
3HaK sBIseTCA (PAKTUUECKOE UCIOIb30BAHUE JOMEHHOIO MMEHH, TOXKIAECTBEHHOIO
WM CXOJHOTO /IO CTETIEHU CMEIIEHHsSI C TOBAPHBIM 3HAKOM, B OTHOIIIEHHH TOBAPOB,
OJHOPOJIHBIX C TEMH, IS KOTOPBIX MPEJOCTaBI€HA IpaBOBas OXpaHa 3ITOMY
TOBAPHOMY 3HaKy.

Bmecte ¢ Tem mnpaBoBas oOxpaHa OOIIEM3BECTHOIO TOBApHOIO 3HaKa
pacupoCTpaHseTcsl TAaKK€ Ha TOBApbI, HE OJHOPOAHBIE C TEMH, B OTHOILIECHUHU
KOTOPBIX OH MPU3HAH OOIIEU3BECTHBIM, €CIIM MCIIOJIb30BAHUE APYTUM JIHUIIOM 3TOTO
TOBApHOTO 3HAaKa B OTHOIICHUM YKa3aHHBIX TOBAapOB OyIET acCOLMMPOBATHCS Y
notpebureneii ¢ obnagareneM HCKIIOYUTEIFHOTO IpaBa Ha OOIEU3BECTHBIN
TOBAPHBIN 3HAK U MOXKET YIIEMHUTh 3aKOHHBIE HHTEPECHI TAKOro oOnagaress (IyHKT
3 crarbu 1508 'K P®). IloaTromy HapylieHHEM MCKIIOUUTEIBLHOTO IpaBa Ha
OOILIEU3BECTHBIM TOBAapHBIM 3HAK MOXET SBISATHCA HE TOJIBKO HCIIOJIb30BAHUE
JIOMEHHOTO MMEHH, HO M caM 1o cebe (axkT perucrpanuu JOMEHHOTO HMEHH,
TOXJECTBEHHOI'O 3TOMY OOIIIEU3BECTHOMY TOBAPHOMY 3HAKY WJIM CXOAHOIO C HUM
710 CTETIEHHU CMELLIEHUS.

JlecTBUS aIMUHUCTpATOpa 10 IPUOOPETEHUIO IpaBa Ha JIOMEHHOE UMS
(B TOM YHUCJE C y4eTOM OOCTOATENHCTB MOCIEAYIOIIEr0 €ro UCIOIb30BaHUS) MOTYT
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OBITh MPU3HAHBI AKTOM HETOOPOCOBECTHOM KOHKYpEHLMHU. B 3TOM ciyuae ucxons
U3 1eJIel perucTpaiu JOMEHHOT0O MMEHHM HapYIIEHWEM MCKIIOYUTEIHHOTO MpaBa
Ha TOBAPHBIN 3HAK MOXKET ObITh MPU3HAHA cama o ce0e Takas perucTpaims.

Ecniu HapyumieHMeM HCKIIOUUTEIBHOTO MpaBa MNPU3HAHO HMEHHO
npruoOpeTeHre IpaBa Ha JIOMEHHOE WM, CYJIOM MOXET OBbITh YIOBJIETBOPEHO
TpeboBaHKEe 00 00s3aHNUN AHHYJIMPOBATh COOTBETCTBYIOIIYIO PETUCTPALIHIO.

162. TpeGoBaHue O TpPECEUCHUW JEUCTBUH, HAPYMIAIOIIMX TPaBO Ha

TOBapHBIM 3HAK W BBIPAKAKOIIUXCS B HE3aKOHHOM HCIIOJb30BAHUH

JIOMEHHOTO UMEHU (MOMIYHKT 2 mMyHKTa 1 crare 1252, nomiyHKT S MmyHKTa 2 cTarbu

1484 TK P®), moxerT OBITh HOpEeABSIBICHO K aJIMUHUCTPATOPY

COOTBETCTBYIOIIETO JOMEHHOTO UMEHHU.

TpeboBanue o0 BO3MELIEHUHM YOBITKOB 32 HE3aKOHHOE MCIOJb30BaHUE
TOBapHOTO 3HAaKa B JOMEHHOM HMEHH, a pPaBHO TpeOOBaHHME O B3BICKAHUU
KoMrieHcaruu (rmoanyHkT 3 myHkra 1, myHkT 3 crareu 1252 'K P®) moxeT ObITH
OPebABICHO K aIMUHUCTPATOPY COOTBETCTBYIOLIEr0 JOMEHHOIO UMEHH U K JIMILY,
(aKTUYECKU UCIOIH30BABIIEMY JOMEHHOE HMsl, TOKJIECCTBEHHOE MU CXOJHOE JI0
CTENICHU CMEIICHHsS] C TOBAPHBIM 3HAKOM, B OTHOIIEHUH TOBAPOB, OHOPOIHBIX
TE€M, B OTHOIIEHUH KOTOPBIX IPEIOCTaBlIE€HA MPAaBOBasi OXpaHa 3TOMY TOBAPHOMY
3HaKy. IIpy 3TOM Takue juUa OTBEYAIOT NEpe] MPaBOOOIagaTeseM COJUIAPHO.
[Ipy HamUYMKM COOTBETCTBYIOIIMX OCHOBAaHUU aJIMUHHCTPATOP TIOMEHHOTO MMEHU
BIIpaBe MPEABIABUTH pErpeccHoe TpeOOBaHuE K JIUIY, PAaKTUYECKH pa3MECTUBIIEMY
uHpOpMaAIMI0O 00 OJHOPOAHBIX TOBapax Ha COOTBETCTBYIOIIEM pECypce CeTu
«HTEpHET» TOJ] CHOPHBIM JIOMEHHBIM UMEHEM.

[lo xomaraiicTBy HCTLA JaHHble 00 AAMUHUCTPATOpe JAOMEHHOIO HWMEHH
UCTPEOYIOTCA y PEerucTparopa JOMEHHOIO UMEHU B MOPSAJIKE, MPETyCMOTPEHHOM
crarbeit 57 I'TIK PO, crarbeit 66 AIIK PO.

163. Ilo TpeboBaHMIO O MpECEYEHUH ACHCTBUMN, HapyLIAIOIIUX IPABO Ha

TOBapHbIM 3HAK M BBIPAKAIOMIUXCS B HE3AKOHHOM UCIOJIb30BaHUU

JIOMEHHOTO MMEHH, B IEJSIX MPEJOTBPALEHUSI IPUINHEHUSI 3HAYUTEIHLHOTO

yiiep0a 3asBUTEN0 MOTYT OBITh MPUMEHEHBl OOECIEUHUTENIbHBIE MEpHI,

HallpaBJICHHbBIE HA COXPAaHEHUE CYILIECTBYIOLIErO COCTOSHHSI OTHOILIECHHIA

MEXIy CTOPOHAMHM, B YACTHOCTH 3alpeT aJMHHHUCTPATOpPY COBEPIIATH

Kakue-nubo JNeiCcTBUS, HalpaBlIeHHbIE HAa OTKa3 WM I[epefady IpaB

aJIMUHUCTPUPOBAHUS JIOMEHHOTO MMEHH, BKIIIOYasi CMEHY perucrparopa, a

TaKKe 3allpeT PErucTpaTopy aHHYIUPOBATH JIOMEHHOE HMMsSI U TepeaaBaTh

MpaBa aIMUHUCTPUPOBAHUS IOMEHHOTO UMEHH JPYTOMY JIMILY.

Jlist mpuMeHeHHsI OOECIICUUTENIbHBIX Mep He TpeOyeTcs MpenCTaBICHUS
JI0Ka3aTelibcTB B 00bemMe, HEOOXOAMMOM JUisi OOOCHOBaHUS TpeOOBaHUM U
BO3paXXEHUU CTOPOHBI MO cCymecTBy cmnopa. OO0s3aTelbHBIM SBJSETCS
NpeJICTaBJICHUE 3asiBUTEJIEM JO0Ka3aTeJIbCTB HAJIWYUS OCHOPEHHOTO WU
HapyIIEHHOTO MpaBa, a TaKXe ero HapyuieHus. Mcxons w3 3TOro J0CTaTOYHBIM
ABIIETCS] TPEJCTABIECHUE 3asiBUTEIEM JO0Ka3aTelbCTB HAJIW4YMs Yy HEro MpaBa Ha
TOBApHBIN 3HAK, a TAK)KE €r0 HApyIICHHUS W 00OOCHOBAHMS MPUYUHBI OOpAIEHUS C
TpebOBaHHEM O MNpPUMEHEHUU obecneuutedbHbXx Mep. He tpebyercs
PEI0CTaBICHNUE OTJIEIbHBIX JI0KAa3aTEIbCTB TOTO, YTO HENPUHSITHE YKa3aHHBIX B
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HACTOSILEM ITyHKTE OOECHEUYHUTENIbHBIX MEp MOXET 3aTpyqHUTh WM CHAEJIaTh
HEBO3MOXKHBIM UCIIOJIHEHHE CyAe0HOro akTa Mo CyIECTBY CIOpA.

164. Ecnim HECKOJBKO JHUI 3apETUCTPUPOBAIU B OTHOIIEHHUH

HEOJHOPOJIHBIX TOBAapOB B KauyeCTBE TOBAPHBIX 3HAKOB OOO3HAYEHUE,

UCMOJIb3yEMOE OJJHUM U3 HUX KaK JIOMEHHOE UMs, HEOOXOIUMO YUYUTHIBAThH

CIIeyIOLIEe.

TpeGoBanue o0 mpeKpalmeHUHd HCHOIb30BaHUS JOMEHHOTO HMEHH,
3asBJICHHOE OJHMM M3 oOnajnaresnedl IpaBa Ha TOBapHbIM 3HAK K Jpyromy
oOnazmarento mpaBa Ha TOBApPHBIM 3HAK C TAKUM e O0O3HAUEHHUEM, IMOAJIEHKUT
YIOBJIETBOPEHUIO B Cilydae, €CJIM JIMLO, 3apErUCTPUPOBABIIEE JIOMEHHOE UM,
(paKTUYECKH UCIOJIb3yEeT €ro B OTHOIIEHUU TOBApPOB, JJIs KOTOPBIX 3TO
0003HaYeHHNE 3aPErUCTPUPOBAHO MHBIM JIMIIOM B KAY€CTBE TOBAPHOI'O 3HAKA.

165. CornacHo mnysnkty 3 crateu 1484 I'K P® HukTo He Bmpase

UCIOJIb30BaTh 0€3 pa3pelieHus IpaBoo0IagaTessi CXOAHbIE C €r0 TOBAPHBIM

3HAKOM O0O0O3HAYeHUsi B OTHOIIEHUH TOBAPOB, ISl MHAMBUAYAJTU3ALMNU

KOTOPBIX TOBAPHBIN 3HAK 3apPETUCTPUPOBAH, UM OJHOPOIHBIX TOBAPOB, €CIIH

B PE3YJIbTaTe TAaKOTO UCIOJIb30BaHUS BOSHUKHET BEPOSITHOCTh CMEIIECHUS.

Jist yctaHOBieHUS (pakTa HapyLIEHUs JOCTaTOYHO OINACHOCTH, a He
peaNbHOrO CMEMICHHs] TOBApHOTO 3HaKa M CIIOPHOTO 00O03HA4YEHHS OOBIYHBIMU
HOTPEOUTEISIMU COOTBETCTBYIOLUX TOBapoB. [Ipu 3TOM cMelieHne BO3MOXKHO,
€CJIM B LIEJIOM, HECMOTPSI Ha OTAEJIbHbIE OTIIMYHUSA, CIOPHOE 00O3HAUYEHUE MOMKET
BOCIIPUHUMATHCS YKa3aHHBIMH JIMLAMHU B Ka4€CTBE COOTBETCTBYIOILIETO TOBAPHOTO
3HaKa WIM €CIU MOTPeOUTENIb MOXET IoJlararth, 4To 0003HAUEHUE HCIIONIb3YEeTCs
TEM >K€ JMUOM WIHM JIMIAMH, CBSA3aHHBIMU C JIMIIOM, KOTOPOMY MPUHAIJICKUT
TOBapHBIN 3HAK.

BeposTHOCTh cMelleHUsT TOBApHOrO 3HaKa W CIOPHOTO OOO3HAYEHMS
ONpeaenseTcsl MCXOAd W3 CTENEeHU CXOACTBa O00O03HAYEHUH U CTENEHHU
OJTHOPOJIHOCTH TOBApPOB JJIsl yYKa3aHHbIX Jull. [Ipum 3TOM cMmelleHre BO3MOXKHO U
OpU HU3KOW CTENEHM CXOACTBA, HO MAEHTUYHOCTU (MM OJIM30CTH) TOBAPOB WIIH
Opy HU3KOM CTENEHU OAHOPOJHOCTH TOBApOB, HO TOXIECTBE (MJIM BBICOKOM
CTEIEeHH CXOJICTBA) TOBAPHOTO 3HAKA U CIIOPHOTO 0003HAYEHUS.

OHOPOIHOCTh TOBapOB YCTAHABIMBAETCS HCXOAS W3 TNPUHIUIHAIBHOM
BO3MOXKHOCTH BO3HUKHOBEHHS Y OOBIYHOTO TMOTPEOUTENSI COOTBETCTBYIOIIETO
TOBapa NPEACTABIECHHS O MNPUHAAJIEKHOCTH 3TUX TOBAPOB OJHOMY
npousBoautento. [Ipu atom cyn yuuThiBaeT pox (BUA) TOBApOB, UX Ha3HAYEHUE,
BUJI MaTepualia, U3 KOTOPOr0 OHM W3TOTOBJICHBI, YCIOBHUS COBITa TOBapOB, KPYT
MOTpeOUTENICH, B3aUMOJOIOIHIEMOCTh WJIM B3aWMO3aMEHAEMOCTh M Jpyrue
00CTOSTENbCTBA.

YcTaHOBIIEHHE CXOACTBA OCYIIECTBIISETCS CYAOM IO pe3yibraTaM CpaBHEHUS
TOBApHOTO 3HaKa U 00O3HA4YeHMs (B TOM 4HUCIE MO rpaduueckoMy, 3ByKOBOMY U
CMBICJIOBOMY KPHUTEpHUSM) C YYETOM IPEACTABICHHBIX CTOPOHAMHU J0Ka3aTelbCTB
0 CBOEMY BHYTpEHHeMY yOexaeHuto. [Ipu 3ToM Cyn yduThIBaeT, B OTHOIICHHUU
KAKUX DJJIEMEHTOB HMMEETCS CXOACTBO — CHJBHBIX WM CIIA0BIX 3JIEMEHTOB
TOBApHOTO 3HaKa W 0003HaYeHUs. CXOJCTBO JIMUIbL HEOXPAHSAEMbIX 3JIEMEHTOB BO
BHUMAaHHE HE TPUHUMAETCS.
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CrienmalibHBIX 3HAHUN JTsl YCTAHOBJICHUS CTEMIEHU CXO/ICTBA 0003HAUYCHUN 1
OJTHOPOTHOCTU TOBapOB HE TPeOyeTCsl.

[Ipy HaIWMYUM COOTBETCTBYIOIIMX J0Ka3aTEIbCTB CYyA, OINpeaess
BEPOATHOCTH CMEIICHUSI TOBAPHOTO 3HAKA M CIIOPHOTO OO03HAYCHWSI, OIICHUBACT U
UHBIE 0OCTOSATEIHCTBA, B TOM YHUCIIE:

UCIOJIb3YeTCS JM TOBapHBIM 3HAK IMpaBooOiajaTesieM B OTHOIIEHUHU
KOHKPETHBIX TOBApPOB;

ATUTEIBHOCTh M 00BEM HCHNOJb30BAaHUS TOBApPHOTO 3HAKa
npaBooOIagaTeNeM;

CTEIEeHb U3BECTHOCTH, Y3HABAEMOCTH TOBAPHOIO 3HAKA,

CTENEHb BHUMATEJIBHOCTH MOTpeOuTeNel (3aBUcCAlas B TOM YHCIE OT
KaTeropyuu TOBApOB U WX IIEHBI);

HallMuue y TMpaBooOsiajiaTensi CEpUU TOBAPHBIX 3HAKOB, OOBEIMHEHHBIX
o0IIUM CO CTIOPHBIM 0003HAYEHUEM AIIEMEHTOM.

[Ipu ompeneneHur BEPOATHOCTH CMEIICHHUS TaKK€ MOTYT YUHUTBHIBAThCS
MIPEICTABIICHHBIE JTUIIAMHU, YYaCTBYIOIIMMH B JI€Jie, T0Ka3aTelbCTBa (haKTHIECKOTO
CMelIieHus: 0003HaYeHuss MU TOBAPHOTO 3HaKa, B TOM YHCIE OMPOCH MHEHHS
OOBIYHBIX MOTPEOUTENEH COOTBETCTBYIOIIETO TOBAPA.

Cyn yudTBIBae€T BIUSHUE CTEIEHU CXOJCTBA OOO3HAYCHUM, CTETCHU
OJTHOPOJIHOCTH TOBApOB, MHBIX OOCTOSATEIHCTB Ha BEPOSTHOCTH CMEIICHHS, a HE
KaXKJIOTO U3 COOTBETCTBYIOIINX OOCTOSITENILCTB JPYT Ha JIpyra.

Pa3bsicHeHUs, M3T0KEHHbIE B HACTOSIIIEM IYHKTE, MPUMEHSIOTCS B TOM
yucie B OTHoIIEeHUU nyHKTa 6 ctatbu 1483 'K PO.

166. B cuny craren 1486 I'K P® mnpaBoBas oxpaHa TOBapHOTO 3HaKa

MOXKET OBITh MpEeKpaIlieHa JOCPOIHO B OTHOIICHUH BCEX TOBAPOB WIIM YACTH

TOBapoOB, AJS HMHIAUBUAYAJIU3AalUU KOTOPBIX TOBApPHBIM 3HAK

3aperucTPpUPOBaH, BCJIEACTBUE HEHUCIOJb30BAaHUS TOBApHOTO 3HAKa

HEMPEPHIBHO B TEUEHHE TpexX JieT. PelieHue o JOCPOYHOM MpeKpalieHUuu

NpaBOBOM OXpaHbl TOBAapHOIO 3HAaKa IPUHUMAETCS CYAOM B Clydae

HEUCIOJIb30BaHUsI TpaBooOiaaTesieM TOBapHOTO 3HAKa B OTHOIICHUU

COOTBETCTBYIOIIMX TOBApOB, I WHAWBUIYATU3AINU KOTOPBHIX TOBAPHBII

3HAaK 3aperucTpUupoBaH, B TEUYEHHE TPEX JIET, HEMOCPEICTBEHHO

MPEAIICCTBYIOMMUX JaTe HaMpaBJICHUs NPaBOOOIAIATEI0 PEIIOKEHUS

3aMHTEPECOBAHHOTO JIUIIA.

Cmena mpaBooOazaTenss B X0J€ PAaCCMOTPEHHs CIIOpa B Cylleé HE BJEUET
HEOOXOMMOCTH HaIIPaBJICHUs] HOBOTO MPEIOKEHUS 3aMHTEPECOBAHHOTO JIUIA U
W3MEHEHHE TIEPUOJia, 32 KOTOPHIA MOJJICKHUT OLIEHKE HMCHOJIb30BaHUE TOBAPHOIO
3HaKa. YUMUTHIBAETCA HCIOJb30BAHUE WU HEUCHOJIb30BAHUE KOHKPETHOTO
TOBApHOTO 3HaKa JIIOOBIMU TIpaBOOOJafaTeNsIMU B TPEXJETHUU MEpHUOJ,
MPEAIIECTBYIONIUNA JaTe HAMPABICHUS MPEJI0KEHUS 3aMHTEPECOBAHHOTO JIUIIA, 32
KOTOPBIM TIOCJIEIOBAJIO0 0OpaIlieHue B Cy/l.

167. Hcnonb3oBaHueM TOBapHOro 3Haka Juis neneit crarbu 1486 'K PO

MPU3HAETCA B YKCIIE MPOYETO MCIOJIb30BAHUE TAKOTO 3HAKA C M3MEHEHUEM

€ro OTAEJbHBIX 3JIEMEHTOB, HE MEHSAIOUIUM CYILECTBA TOBAPHOI'O 3HAKa U HE

OTpaHUYMBAIOIIUM OXpaHy, IPEIOCTaBICHHYIO TOBAPHOMY 3HAKY.
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[Ipn wucnonp3oBaHUM OO0O3HAYEHUS, 3APETMCTPUPOBAHHOTO B KaueCTBE
TOBAPHOTO 3HAaKa, C M3MEHEHHEM OTACJbHBIX JJIEMEHTOB CYJIOM JIOJKHA OBITh
NpOBEJ€HA OIEHKAa HaJW4Msl WJIM OTCYTCTBHS CXOJCTBAa TOBApPHOIO 3HaKa M
HCIIOJB3yeMOT0 O003HAau€HUsl, BOCHPHUATHUS MOTPEOUTENSIMH HCIOIb3yEMOTO
0003HaUEHUsI UMEHHO KaK TOTO YK€ TOBAPHOI'O 3HAKa, a TAK)KE BIMSHUS U3MEHEHU
Ha CYILIECTBO TOBAPHOI'O 3HAKA BCIIEJCTBUE TAKOTO MCIOIb30BaHUS.

Bormpoc o ToM, MOBIUSIN I BHECEHHBIE TIPABO0O0OIAATENIEM U3MEHEHHSI Ha
CyLIECTBO CHOPHOIO TOBAapHOrO 3HAaKa — OCTajJCs JIM OH Y3HaBaeMbIM
(oTIMyaeMbIM) U1 OOBIYHBIX TOTpEeOUTENEH COOTBETCTBYIOIIETO TOBApa,
ABIISIETCS BOMPOCOM (paKTa, KOTOPHIN YCTaHABIMBACTCS CYJOM IO pe3yJbTaraMm
KOMIUIEKCHOT'O aHaJIN3a 3apEeruCTPUPOBAHHOTO U UCHOIb3YyEMOT0 0003HAYECHHUS.

168. Jlns mnpu3HaHUS OCYIIECTBISAIOIMIETO MNPEANPUHUMATENbCKYIO

NEeATEIbHOCTh JIMIA 3aMHTEPECOBAHHBIM B JIOCPOYHOM IpEKpalleHUuU

[IPABOBOM OXpaHbl TOBAPHOIO 3HAKA BCIEJACTBHE €0 HEHUCIIOIb30BaHUS

HE00X0IUMO, YTOOBI COBOKYITHOCTh OOCTOSITENILCTB JI€a CBUETENbCTBOBAIIA

O TOM, YTO HaNpaBJIEHHOCTh MHTEPECA UCTLA 3aKJII0YAETCS B MOCIEAYIOIEM

UCIIOJIb30BAHUHM MM B OTHOIIEHMM OJHOPOJIHBIX TOBAPOB TOXKIECTBEHHOI'O

WIM CXOJHOTO JIO CTENEHU CMEIICHHUS CO CIOPHBIM TOBAapHBIM 3HAKOM

00o03HaueHUs ¢ 00ECIeYeHneM €ro MPaBOBOM OXpaHbI B Ka4eCTBE CPEICTBA

WHIMBHIyanu3aIuy Ju00 0e3 TaKOBOTO.

169. JIlns coxpaHEHuUs NpPaBOBOM OXpPaHbl TOBAapHOrO 3HAaKa

npaBooOyiajatenb JTOJKEH Jo0Ka3zaTh (akTudeckoe (HE MHUMOE)

UCIIOJIb30BAHME TOBAapPHOIO 3HAKA B OTHOLICHUM KaXXJIOro TOBapa, s

KOTOPOI'O 3apEeTrUCTPUPOBAH TOBAPHBIM 3HAK M MO KOTOPOMY MCTEIl JI0Ka3al

CBOIO 3aMHTEPECOBAHHOCTh B JOCPOYHOM IPEKPAIICHUH MPABOBON OXpPaHbI

TOBapHOI'O 3HAKa BCJIEJICTBHE €I0 HEHCIIOJIb30BaHUs, B TOM BUJE, B KOTOPOM

AT TOBAp WIH yCIyra Ha3BaHbl B CBUJIETEIbCTBE HA TOBAPHBIN 3HAK.

[Ipy ycTaHOBIEHUH OOCTOSTEIBCTB MCIOJB30BAHUS OCIAPUBAEMOTO
TOBAPHOI'O 3HAaKa OJHOPOAHOCTh TOBAapPOB M YCIYI HE YUYUTBIBAECTCS, €CIA HE
J0Ka3aHa IIHUPOKasi U3BECTHOCTh ATOTO 3HaKa. Eciiv TOBapHBIN 3HAK MCIOIB3YETCS
B OTHOLUEHWM KOHKPETHBIX TOBAPOB W B OTHOIIEHHHM 3THUX TOBAPOB JAHHBIN
TOBApHBIM 3HAK SBJIAECTCS IIMPOKO HM3BECTHBIM, TO IPABOBAsl OXpaHa IMOIJICKUT
OCTaBJIEHUIO B CWJIE B OTHOLIEHWU TOBApOB, OJAHOPOAHBIX TEM, B OTHOIICHHUU
KOTOPBIX TOBAPHBIN 3HAK HUCIIOJIB3YETCS U IIUPOKO U3BECTEH.

170. B cuny a63ana Broporo myHkra 3 crarbu 1486 I'K P® npu pemennn

BOIIPOCAa O JOCPOYHOM MPEKpaIlleHUH MPABOBOM OXpaHbl TOBAPHOTO 3HAKA

BCJIC/ICTBUE €T0 HEUCIIONB30BAaHUS MOTYT OBITh HPUHATHI BO BHHUMaHUE

IpE/CTaBIEHHbIE MPaBOOOIAJaTeIeM JI0Ka3aTelbCTBA TOTO, YTO TOBAPHBIM

3HAK HE MCIOJIb30BAJICS MO HE3ABUCSIIMM OT HETO OOCTOATEIHCTBAM.

K TakoBbiM B cuity yactu 1 ctareu 19 CornaiieHus mo TOproBbIM aclieKTam
IpaB MHTENJIEKTYaJlbHOW COOCTBEHHOCTH OTHOCSITCS OOCTOATENbCTBA,
BO3HUKAIONIME HE3aBUCMMO OT BOJIM BIAJENblla TOBAPHOTO 3HAKA, KOTOpHIE
CO3/AI0T MPENSATCTBUE I €ro HCIIOJIb30BaHMS, KaK, HaIpUMEpP, OTrpaHUYCHHS
UMIIOpTa WK Jpyrue TpeOoBaHMsI FOCYyAapCTBa B OTHOLIEHUH TOBAPOB WJIM YCIVT,
OXPAHSIEMBIX TOBAPHBIM 3HAKOM.
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[IpuBogumble mpaBooOIagareseM OOCTOATEIbCTBA MOJJIEKAT OILICHKE C
TOYKU 3PEHUS 3aBUCUMOCTH UX OT BOJHM M TOBEJCHHUS CaMOTO MpaBooOiaaaress
TOBApHOI'0 3HaKa, B TOM YHCJIE €r0 pa3yMHOCTU U AJOOPOCOBECTHOCTH, COOMIOACHUS
UM IPELyCMOTPEHHBIX 3aKOHOIATEIbCTBOM IIOPSAJKA W CPOKOB COBEPILICHUS
JNEUCTBUH, YCTPAHSIOMIMNX MPEMSATCTBUS ISl MCIOIb30BAHUS TOBAPHOTO 3HAKa, a
TaKXe MPOJOJIKUTEIIBHOCTH JEHCTBUS MCKIIFOYAOIINX HCIOJb30BAaHUE TOBAPHOIO
3HaKa 0OCTOSATENBCTB U BIMSHUA MX HA TEUEHUE CPOKA, YCTAHOBICHHOTO MyHKTOM
1 crarbu 1486 T'K PO.

B cnydae ecnm cyn DpU3HAET, YTO MMEIUCHh YBAXXUTEJIbHBIE INPUYHHBI
HEHUCII0JIb30BaHUSI TOBAPHOI'O 3HAKa B KAKOM-JIMOO OIpPENESIEHHbIN CylIECTBEHHbBIN
NEpPUOJI, ITOT MEPHUOJ HE YUYHUTHIBAETCSA MPU HCUUCICHUHM TPEXJETHErO CpPOKa, 3a
KOTOPBIN MOJIEKUT JOKA3bIBAHUIO (PAKT UCIIOJIb30BAHUS TOBAPHOTO 3HAKA.

[Ipu3znanue mnpaBooOsanaTens OaHKPOTOM YBAXKUTEIbHOW HNPUYUHOU
HEHUCIIOIb30BAHUS TOBAPHOI'O 3HAKA HE SIBIISIETCS.

171. HckoBoe 3asiBIE€HHE O IOCPOYHOM MPEKPAIIECHUU INPABOBOM OXpPaHBI

TOBAPHOTO 3HAaKa BCJIEICTBHE €r0 HEHCIOJb30BAHUS ITOHAETCH

3aMHTEPECOBAHHBIM JIMIIOM K JHIY, SBISIOMEMYycS oOliagaTesieM

HCKJIFOYUTENIHBHOTO MpaBa HA COOTBETCTBYIOLIMK TOBAPHBIM 3HaK HA MOMEHT

npeabsaBiaeHns ucka. [Ipm sToM pemieHme O JOCPOYHOM MPEKpaIICHUU

IpaBOBOM OXpaHbl TOBApHOTO 3HAaKa BCJEICTBUE €r0 HEUCIIOJIb30BAHMS

MOXET OBbITh BBIHECEHO TOJBKO B OTHOILIEHUU MpaBooOiIagarens,

SABJISIIOLETOCS. TAKOBBIM HAa MOMEHT BBIHECEHHUS CyIAOM II€pBOM MHCTAHUMWU

peleHus.

[Ipu cmene mpaBooOiiaaTennsi TOBAPHOIO 3HAKa B XOAE PAaCCMOTPEHUS Jelia
II0 HMCKy O JOCPOYHOM IPEKpPAIIECHUH IPABOBOM OXpPaHbl TOBAPHOIO 3HAKa
BCJIIEACTBUE €ro HEHUCIOJb30BaHUS NPOU3BOJUTCS 3aMEHA IPEXKHETO
npaBooOIaaTeNs HOBBIM IMPUMEHUTENIBHO K mojiokeHusiM ctatbu 48 AIIK PO o
IporeccyailbHoM npaBonpeeMcTBe. [Ipu 3TOM Takas 3ameHa BO3MOXKHA IIpU
NPEACTABIECHUH JOKYMEHTOB, MOATBEPKIAIOIMIMNX IEPEXO HCKIOYUTEIBHOTO
IpaBa Ha TOBapHBIM 3HAK, B TOM YMCJIE IPU OTCYTCTBUM 3asBJICHUS HMCTLA O
IIPOLIECCYATbHOM IIPABOIIPEEMCTBE.

B cnyuae HampaBlieHHSI W3HAYaJbHO MPEJIOKEHUS 3aUHTEPECOBAHHOTO
JUIa U MOCTEAYIOIIEro MPeIbsBIeHNUs TPEOOBAHUM O JTOCPOYHOM MpPEKpaALIEHUU
IIPaBOBOM OXpaHbl TOBAapHOTO 3HAKa BCIEACTBUE €ro HEUCIIOJIb30BaHUS K
HEHAJJIe)KALIEMy OTBETUMKY CyJ NPOM3BOAMT 3aMEHY OTBETYMKAa HA OCHOBAHWHU
cratbu 47 AIIK P® u ocraBiseT UCKOBOE 3asiBJieHUE 0€3 paCCMOTPEHUS B CBSI3U C
HECOOIIOZICHUEM JIOCYAEOHOr0 MOpsAKa YPErylHMpOBaHUS CHOpa C OTBETYHKOM
(mynkt 2 yactu 1 crateu 148 AIIK POD).

172. B cuny wactu | crarem 144 ®epepanpHoro 3axkoHa «O 3amure

KOHKYPEHLIMHU» HE JOINYCKaeTcsd HeAoOpOoCOBECTHAsI KOHKYpEHIIUS,

CBsI3aHHasi C MPUOOPETEHUEM M HCIIOJIIb30BAHUEM HMCKIIIOYUTENILHOTO MpaBa

Ha CpPEeACTBA MHIWBUAYAIN3ALUN.

Ucxons w3 wactu 2 crateu 144 @DepepanpHoro 3akoHa «O 3ammure
KOHKYpPEHLIHN», MpUMEHseMOl ¢ yderoM nyHkra 2 crtateu 1513 T'K PO,
3aMHTEPECOBAHHBIM JIULIOM (TO €CTh JMIIOM, YbM IIpaBa HapyLIEHbI aKTOM
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HEOOPOCOBECTHON KOHKYPEHIIMM) MOXKET OBbITh MOJaHO BO3PAaKEHHUE MPOTUB
NPENOCTABICHNS MPABOBOMl OXpaHbl TOBAapHOMY 3HAKy B CBA3M C TEM, YTO
NEUCTBUS TpaBoOOaaTesis, CBI3aHHbIE C MPEIOCTaBICHUEM IPABOBOW OXPaHbI
3TOMY TOBAapHOMY 3HAKy WA CXOJHOMY C HUM JO CTEIIEHU CMEIIEHUS JAPYrOMY
TOBapHOMY 3HaKy, HpPHU3HAHbI HEIOOPOCOBECTHOM KOHKYpEHIMeH (Mpu 3TOM
npu3HaHUE HEAO0OpPOCOBECTHOW KOHKYpEHIIMEH TOJhKO JeWCTBUU IO
WCITOJIb30BAHUIO TOBAPHOTO 3HAKA, HO HE MO €ro MPUOOPETEHUI0 HE SIBISICTCS
OCHOBAHHMEM OCTapUBAHUS MPETOCTABICHUS TPABOBOM OXpaHbl TOBAPHOMY 3HAKY ).

HenobpocoBecTHass KOHKYpPEHIUS, CBA3aHHAs JIMIIb C TPUOOpETEHUEM
HCKJIFOYUTENIBHOTO TPaBa HAa CPEICTBA WHAWBUAYAIU3ALMHA, HE JOMYCKACTCA B
cuiy crarbu 148 @enepanbHOro 3akoHa «O 3alUTe KOHKYPEHIUN.

PocnateHT, moay4YuMB COOTBETCTBYIOIIEE BO3PAKEHUE C MPUIOKEHHBIM K
HEMY pEIIEHUEM CyJla HMJIM AHTUMOHONOJBHOTO OpraHa, NpPU3HAET
HEJICCTBUTEIbHBIM TIPEJOCTABICHUE MPABOBOM OXpaHbl TOBApPHOMY 3HAKY
(moamyHKT 6 myHkTa 2 cratbu 1512 I'K PO).

Pemienne PocnareHta 0 mpuU3HAHUM HEAEHWCTBUTEIIBHBIM MPEIOCTABICHUS
IPaBOBOM OXpaHbl TOBAPHOMY 3HAKy B CBSI3M C TEM, YTO ACHCTBHS, CBSI3aHHBIE C
MPEIOCTABICHUEM TAaKOW OXpaHbl, CyIOM WJIM AHTUMOHOMOJIBHBIM OpPraHOM
MpU3HAHBl HEIOOPOCOBECTHOM KOHKYPEHIMEH, HE MOXKET OBbIThb MNPHU3HAHO
HEJCHUCTBUTENBHBIM [0 MPUYUHE OTCYTCTBUSA B JECUCTBUSAX JIMIA HapylLICHUH
AHTHUMOHOIIOJILHOTO 3aKOHOAATENbCTBA 0 OCHAPUBAHUA U OTMEHBI PEUICHUS Cyla
WA AHTHUMOHOIOJIBHOrO opraHa. [Ipy 3TOM HE HCKIOYAETCS BO3MOXHOCTH
COCJIMHEHHUSA B 3asBIEeHUU TpeOOBaHUNW 00 OCHmapUBaHUU pPEUICHHUU
AHTHUMOHOIIOJILHOTO OopraHa u PocnareHra u ux COBMECTHOTO paCCMOTPEHMUSL.

KBanudpukanus peiictBuil mpaBooOiagartesiss N0 HPUOOPETEHUIO
UCKJIIOYMTEIIbHOTO IpaBa Ha TOBApHbI 3HAK IyTEM €ro TIOCYAapCTBEHHOMN
pEerucTpaluy B KaueCTBE akTa HeJ0OPOCOBECTHON KOHKYPEHIIUU 3aBUCUT OT IIEJIH,
MpecieayeMoil JTUIOM MpU NMPUOOPETEHUH TAKOTO MpaBa, HAMEPEHUHN ATOTO Julla
Ha MOMEHT I0/Ia4¥ COOTBETCTBYIOLIEH 3asBKU. Llenpb auua, ero HaMepeHus: MOTyT
OBITh YCTAHOBJICHBI C YYETOM B TOM YKCJI€ MPEANISCTBYIOIIETO MO/Iaye 3asiBKU Ha
TOBapHBIN 3HAK MOBEACHUS MPaBOOOIagaTeNsl, a paBHO €ro Mmocieayromero (mocne
NOJy4YEeHHUs] MpaBa) IMOBEACHHS. B ciyyae ecium JHIO MOJAET 3asBKYy Ha
rOCyJapCTBEHHYI0 PETUCTpPAllMI0 B KaueCTBE TOBAPHOIO 3HAaKa 00O3HAYEHUS,
WCIIOJIB3YIOMIETOCS WHBIMHU JIMIIAMHU, OLIEHKE TMOMJIEKAT B YHUCJIE MPOYEro
U3BECTHOCTh, peIyTanus O0003HAYCHHS, BEPOSTHOCTh CIYYallHOCTH TaKoro
COBIIAJICHHUS.

173. 3aKOHOM HE€ YCTAHOBJIEHO CHEUHAIBHOTO MOpsAKa MPU3HAHUS

JEHCTBUIN MpaBoOOIaaTeNsl, CBI3aHHBIX C TOCYIapCTBEHHOW PErucTpalme

TOBapHOIO 3HaKa, 3JIOYMOTpeOleHHeM MpaBoM. BO3MOXHOCTH 3asBIICHUS

OTJIETILHOTO TPEOOBaHUS O MPU3HAHUU TAKUX JEUCTBUH 3JI0YNOTPEOICHHEM

IpaBOM 3aKOHOM HE MpeycMOTpeHa. BmecTte ¢ Tem cienyer yuuThiBaTh, 4TO

Takoe 3J0yHoTpedSieHne MPaBOM MOXKET OBITh YCTAHOBJIEHO CYAOM IIpH

pPacCMOTPEHUH MHOTO [€Jla, HAlpUMep MO0 HCKy mpaBooOiagaress o

NPUMEHEHUM MEp 3alllMThl NMPUHAJJIEKAIIEr0o €My mpaBa. PemeHue cyna,

KOTOPbIM YCTaHOBJIEHO 3JI0yNOTpPEOJIeHUE MPAaBOM IpaBOOOIaaTeNieM IpU
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NPUOOPETEHUN HCKIIOUUTEIBHOIO NpaBa, SBISIETCS OCHOBAaHHEM IS

OCIIapUBAHUS U NMPU3HAHUS HEACHCTBUTEIIBHBIM MOJHOCTHIO WM YACTUYHO

MIPEAOCTABIICHUS IPABOBOM OXPaHbl TOBAPHOMY 3HAKY HA OCHOBAHWH MOMTYHKTA

6 nyHkra 2 crarsu 1512 'K PO.

174. Tlpum paccmorpenuu nena o6 ocnapuBaHuu pemieHus PocnareHTa o

NpU3HAHUU UK 00 OTKa3e B NPHU3HAHUU HEACUCTBUTEIbHBIM

MIPEIOCTABIICHNs IPAaBOBOM OXpaHbl TOBAapPHOMY 3HAKy, 00 OCIAapHWBAHHH

pelIeHrs, BBIHECEHHOIO IO pe3yibTaraM pPacCMOTPEHHSI BO3PAXKEHUS Ha

OTKa3 B MPEIOCTABICHUU IPABOBOM OXpaHbl TOBAPHOTO 3HAKa, Cyd Ha

ocHoBanuu nonoxeHuit crareu 10 I'K P®, crareu 10.bis Ilapmxckoii

KOHBEHIIUU BIIPaBE, MCXOMA U3 UMEIOIMUXCS (PAaKTUUECKUX OOCTOATENHCTB,

MPU3HaTh JEUCTBUA JULA MO PErMCTpPAld TOBAPHOIO 3HAKA, B TOM YHCIIE

[oJlaue 3asiBKM Ha PETUCTPALMI0 TOBAPHOIO 3HAKA, 3JI0yNOTPEOICHHEM

IPaBOM WJIM HETOOPOCOBECTHOW KOHKYPEHIIMEW U TPHUHATH PEIICHHE O

MPU3HAHUU HEJNEHUCTBUTENBHBIM peleHus PocmareHta u 00 o0si3aHMM €ro

AHHYJIMPOBATh PETHCTPALMIO TOBAPHOTO 3HAKA, OCTABUTh B CUJIE PELICHUE

PocnarenTa 06 aHHYIMPOBaHUM TTPABOBOM OXPAaHBI TOBAPHOTO 3HAKA WIIU 00

OTKa3€ B IPEIOCTABIEHUN ITPABOBOM OXPaHbl TOBAPHOMY 3HAKY.

[Ipyu3HaHue AENCTBUM JULA IO PETUCTPALMU TOBAPHOIO 3HAKA, B TOM YHUCJIE
nojjaue 3asBKU HA PETUCTPAIMIO TOBAPHOTO 3HAKA, 3JIOYNOTpPEOJICHHEM IPaBOM
WK HETOOPOCOBECTHON KOHKYpPEHIMEN B CIydasx, IPelyCMOTPEHHBIX HACTOSIINM
IIYHKTOM, OCYIIECTBIISAETCS UCXOs U3 ITONAHHOTO B POCIIaTeHT BO3paKEHMUS.

[Ipy >TOoM O HEAOOPOCOBECTHOCTH MOXET CBHUIETEIbCTBOBATH
npeacTaBieHrue B PocaTeHT HEAOCTOBEPHBIX JOKYMEHTOB IIPU ITOAYE 3asiBKU Ha
PEruCTpaLnIO TOBAPHOTO 3HAKA.

CynebHble pacxoibl B TAaKOM CITy4ae B3BICKHBAIOTCS C JIMIIA, YbH JCUCTBUS
NpU3HAHBl 3JI0yNOTpeOieHHEM MPaBOM MM aKTOM HEI00pPOCOBECTHOM
KOHKYPEHIIUH.

Ecau ctopoHws He cchinaroTcs Ha o0CTOsSTENbCTBA, SIBHO
CBUJIETENBCTBYIOIINE O HEAOOPOCOBECTHOM IMOBEIEHUU TAKOIO JIMLA, CYJ BIpPaBe
BBIHECTH JaHHBIA BOIIPOC HA 0OCYXJAEHUE CTOPOH.

Ecnu no neny 06 ocnapuBanuu peuienus PocnateHTa o nmpusHaHuU Wik 00
OTKa3e B NPHU3HAHUU HEJNEHCTBUTEIBHBIM IPENOCTABICHUS MPABOBOM OXpaHBI
TOBAPHOMY 3HaKy, 00 OCINAapUMBaHUU PEIICHMS, BBIHECEHHOIO IO pe3yJibTaTam
pacCMOTpPEHHUsI BO3pPaKEHUSI HA OTKa3 B MPEJOCTABICHUM IIPABOBOM OXPAHbI
TOBapHOIO 3HAaKa, TpeOOBaHWE O MPU3HAHMM ACHCTBUS JIMLA 1O PETUCTpALUU
TOBApHOTO 3HAaKa aKTOM HEJOOPOCOBECTHOM KOHKYPEHIIMH 3asBISICTCS B KAUYECTBE
CaMOCTOSATENILHOTO, Takoe TpeOoBaHue Ha ocHoBaHMM Yactv 3 crarsu 130 AIIK PO
NOAJIEXKUT BBIACICHUIO B OTIEIbHOE MPOU3BOACTBO. [lo BhIAEIEHHOMY B
OTAENbHOE MPOU3BOACTBO TPeOOBAaHUIO CyA MpeiJiaraeT Ha OCHOBAaHUHU YacTh |
cratbu 47 AIIK P® 3amenuth oTBeTUMKa Ha TpaBooOnanarens. B takom ciyuae
PacCMOTpPEHHUE BBIIETEHHOTO TPeOOBaHUSA HE OTPAHUUYMBAETCS OOCTOATEIHCTBAMU
ITOAHHOTO B POCIIaTeHT BO3paKEeHMUS.

175. Hcnonb3oBaHUE B PEKJIaME KIIIOYEBBIX CJIOB, TOXJICSCTBEHHBIX WU

CXOAHBIX JO CTENEHH CMEUIEHWsS C MPUHALICKAIIUM APYroMy JHUIY
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CPEICTBOM HWHAMBUIYAJIU3ALHU, C YUYETOM LEIU COOTBETCTBYIOLIUX

JEHUCTBUNA MOXET OBbITh NMPU3HAHO aKTOM HEJ0OPOCOBECTHOW KOHKYPEHIIMH

BHE 3aBUCUMOCTH OT TOTO, SIBJISIETCA JIM TAKOE KCIIOJIb30BAaHUE HAPYIICHUEM

HCKJIOYUTEIbHOIO NpaBa HAa COOTBETCTBYKIIEE CPEACTBO

UHAUBUYAJTU3ALMH.

176. Hopma a63auna paessatoro nyHkra 2 ctarbu 1512 T'K PD o

HEOOXOAMMOCTH yueTa OOCTOSTENbCTB, CIOKHUBIIUXCA HaA JaTy MOJayu

BO3PaXXCHUs, NPUMEHAETCS i LeJeld HEeJONyLIEeHUs IpU3HaHUS

HEJCHCTBUTENBHBIM MPENOCTABICHUS MTPABOBOM OXpaHbl TOBAPHOMY 3HAKY,

HE COOTBETCTBOBABIIEMY YCJIOBHSIM OXPAHOCIOCOOHOCTH Ha MOMEHT €ro

roCyJapCTBEHHON pErucTpallud B KadeCcTBE TOBAapHOr0 3HAaKa, HO

BIIOCJIE/ICTBUY HaYaBILIEMY OTBEYATh YCIOBHUSIM OXPAHOCIOCOOHOCTH.

177. llpekpalmeHue MpaBOBOM OXpaHbl TOBAPHOIO 3HAKA MO OCHOBAaHUSIM,

npenycMoTpeHHblM cTarbeil 1514 T'K P®, o3Hauaer mnpekpalieHue

MCKJIFOYUTENBHOTO MTpaBa Ha TOBApHBINA 3HAK Ha Oyaylee BpemMsi C MOMEHTa

COOTBETCTBEHHO:

UCTEUYCHHs CPOKa JEWCTBUS HMCKIIOYUTEIBHOIO IIpaBa HAa TOBAapHBIA 3HaK
(moamyHkt 1 mynkra 1 crareu 1514);

BCTYIUIEHHS B CWJIy PELICHHs CyJa O JOCPOYHOM IPEKpPAlIEHUU MPaBOBOU
OXpPaHbl KOJJIEKTUBHOIO 3HAKA B CBSI3U C UCIIOJIB30BAaHUEM HTOTO 3HAKa HA TOBApaXx,
HEe O0NalaloIIMuX €AMHBIMUA XapaKTepPUCTUKAaMHU MX Ka4eCTBAa WM MHBIMH OOIIMMHU
XxapakrepucTukamu (IyHKT 3 crarsy 1511, noanyHkr 2 nyHkra 1 crareu 1514);

BCTYIUICHHS B CUJIy PELICHHs Cyla O JOCPOYHOM IPEKPALICHUU MPAaBOBOM
OXpaHbl TOBApHOI'O 3HAaKa BCJIEJICTBHE €ro HEWCHoJib3oBaHUs (cTaThs 1486,
noAyHKT 3 myHKTa 1 ctareu 1514);

BHeceHus1s PocmareHroM 3amucu B loOCymapCTBEHHBIM peeCTp TOBAapPHBIX
3HAKOB O JIOCPOYHOM IPEKPAIICHUH [TPAaBOBOM OXpaHbl TOBAPHOTO 3HAKA B CBSI3H C
MPEKPAIICHUEM FOPUIMYECKOr0 JIMla — MpaBooOnazareiss WM perucrpanuen
OpPEKpallCHNs] TPaXJaHUHOM JI€SITEJbHOCTH B KadeCTBE HWHIMWBUIYaJIbHOIO
npearnpuHuMaTes — npaBooobnagarens (moaAnyHKT 4 myHkra 1 ctatsu 1514);

BHeceHHss PocmarentoM 3ammcu B [OCynapCTBEHHBIM DPEECTP TOBAPHBIX
3HAKOB O JIOCPOYHOM ITPEKPAIICHUH ITPAaBOBOM OXpaHbl TOBAPHOI'O 3HAKA B CBS3M C
OTKa30M MpaBooOIafarenss OT MpaBa HA TOBApPHBIM 3HAK (MOAMYHKT 5 myHKTa 1
cratbu 1514);

BHeceHus1s PocmareHroM 3amucu B loOCymapCTBEHHBIM peECTp TOBAapPHBIX
3HAKOB O JOCPOYHOM MPEKPALIEHNUN ITPABOBOM OXpaHbl TOBAPHOI'O 3HAKA B CIIydae
€ro IpeBpamieHuss B 0003HAYEHHUE, BOLIEAIIEE BO BceoOllee yNnoTpeOleHne Kak
0003Ha4YeHNE TOBAPOB OIPEACIICHHOT0 Bua (MoAnyHKT 6 myHkTa 1 crareu 1514);

BHeceHus1s PocnareHtoM 3amucu B [OCymapCTBEHHBIM peEeCTp TOBApPHBIX
3HAKOB O MPEKpPAILIEHUH MPABOBOM OXpaHbl OOLIEM3BECTHOIO TOBAPHOIO 3HAKA B
clly4ae yTpaThl UM IPU3HAKOB, YCTAHOBIIEHHBIX a03alleM NEepBbIM IyHKTa |
crarbi 1508 'K PO (myHkr 2 crarbu 1514);

BCTYIUIEHHS B CHJIy pEHIEHUS Cyla O MPEKpPalleHUU MPaBOBOM OXpPaHbI
TOBApHOI'0 3HaKa B CIIy4ae, €CJIM IepeX0l UCKIIFOUUTENBHOIO IpaBa Ha TOBAPHBIN
3HaK 0e3 3aKJIo4YeHHsl J0roBopa c mpaBoobOnanareneM (cratbs 1241) BBOIUT
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notpebureneii B 3a0iyXIeHHE OTHOCHUTEIBHO TOBapa WM €ro H3TOTOBHUTENS
(myHkt 3 ctarbu 1514).

[Ipekpanienue npaBoBOM OXpaHbl JIMILIb Ha Oyaylllee BpeMs O3HA4YaeT, YyTo
JUla, TOMYCTUBIINE HAPYIICHHE MCKIIOUUTEIHLHOTO MpaBa Ha TOBAPHBIN 3HAK /0
YKa3aHHBIX B HACTOSIIEM IyHKTE JIaT, HE 0CBOOOXKIAIOTCA OT OTBETCTBEHHOCTH 3a
cooTBeTCTByIolIee HapyuieHue. [IpaBooOnaaarens B mpenenaax Cpoka JaBHOCTH
BIIpaBe o0palarbes B CyJ 3a 3alUTON CBOETO IpaBa, HAPYIIEHHOTO B MEPUOJL €T0
JICUCTBHSL.

Kpome toro, cineayer yduThIBaTh: NOCKOJBKY MO OCHOBAaHUSIM,
npeaycmotrpeHHsIM ctateerd 1514 I'K PO, mpaBoBast oxpaHa MpeKpamaeTcs: TOJIBKO
Ha Oynymiee, TpeOOBaHME O JOCPOYHOM MPEKpalleHUW TMPaBOBOM OXpaHBI
TOBapHOTO 3HaKa HE MOXET ObITh 3asBJIEHO B Kauy€CTBE BCTPEUHOIO MO JEIy O
HapyIIeHUU UCKIIIOUUTEIIBHOTO MpaBa Ha TOBAPHBINA 3HAK.

178. TIlpekpaileHre NOpeANPUHUMATEIBCKON EITEIBHOCTH B KauyeCTBE

WHJUBUYAIbHOTO NMPEANPUHUMATENS 110 BOJEU3BSABICHUIO TpaXKaaHuHa 0e3

MPEAIIECTBYIOIEr0 3TOMY PaCIOPSLKEHHS] HCKIIOYMTENbHBIM IIPAaBOM Ha

TOBapHBIA 3HAK CBHJETEILCTBYET 00 yTpare HMHTEpeca B JalbHEHIIeM

MCITIOJIb30BAaHUM TOBAapHOIO 3HAKA U COXPAHEHUHU €ro MpaBOBOMl oxpaHbl. B

CBA3M C OTUM B CJIydae pPETUCTpPAlMM NPEKpalIeHUsS TPaXKIAHUHOM —

npaBoobiagareneM AEATEIbHOCTH B KAa4e€CTBE HWHIMBUIYAJIbHOTO

NpeAnpUHUMATENsl TMpPaBoBask OXpaHa TOBAPHOTO 3HAKa JOJKHA ObITh

npekpaiieHa PocnaTreHToM MO 3asBICHHIO JIOOOTO JIMI@ JOCPOYHO 32

UCKIIFOUCHHEM CJIy4aeB, KOIZa Ha Jary Mojadd 3asBieHuss B PocnareHT

HUCKJIIOUUTEJIbHOE MPaBO Ha TOBAapHbIM 3HAK CHOBAa MNPUHAAIEKUT

IOPUIUYECKOMY JUIY WA HHIAUBUAYAJIbHOMY MpPEANPUHUMATEIIO

(moanyskT 4 mynkra 1 crareu 1514 TK POD).

B cinydae mnpekpaileHus NpeanpUHUMATEIbCKON AESTeIbHOCTH BOIPEKU
BoJie (U3MUYECKOTO InIla (HampuMep, MpPU €ro OaHKPOTCTBE) HMYIIECTBO
HECOCTOSITENILHOIO JOJIKHUKA, B TOM YHCJIE€ UCKIIFOUUTEIbHOE MTPAaBO HAa TOBAPHBIN
3HaK, BKJIFOYAETCS B COCTAaB MMYLIECTBA, IMOMJIEKAIIEIO pEeANM3aluu Uil Leen
YIOBIETBOPEHUS HMYIIECTBEHHBIX TpeOoBaHui KkpeauTopoB. Eciau mocre
3aBepIICHUs Jiefla 0 OAaHKPOTCTBE HCKIIIOUMTEIBHOE MPAaBO Ha TOBAPHBIN 3HAK
OPUHAANIEKUT (PU3UUECKOMY JHUIy, Oosiee He SBISAIOIIEMYCS HHAMBUAYaJIbHBIM
NpEANPUHUMATEIEM, HAa OCHOBAaHMHU IIOJIOKEHUW NOANYHKTa 4 myHkKTa |
cratbi 1514 'K P® npaBoBasi oxpaHa TOBapHOTO 3HaKa MOXKET OBITh MpeKpalieHa
JOCPOYHO 3a HCKJIIOYEHUEM CIIy4yaeB, KOIZa Ha JaTy INOJa4u 3asBICHUS B
PocrnareHT HCKIIOUUTENBHOE MPABO HA TOBAPHBIM 3HAK CHOBA MPUHAICKUT
IOpUINYECKOMY JIUIY WJIH UHAUBUYAIbHOMY MPEAITPUHUMATEIIO.

B cBs3u c mpekpaieHueM OpUIMYECKOro JiMla — mpaBooOiagarens
nosnoxkeHus noanyHkra 4 nynkra 1 crareu 1514 I'K PO nognexar npuMeHEHUIO
JMIIb MPU MPEKPAIICHUHU IOPUIUIECKOTO JKIa 0e3 rnepexo/ia npaB U 00s:3aHHOCTEN
B MOPSIJIKE MPABONIPEEMCTBA K JPYTUM JIULIAM.

IIpaBo Ha HaMMeHOBaHNEe MeCT MPONCXOXKIEHUS TOBaApa
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179. Ilpm paccMOTpEeHMM HCKa O MNPEKpalleHWH MPABOBOM OXpaHBbI
HauMEHOBAaHUs MECTa IIPOMCXOXKJAEHHUS TOBapa CyJ Ha OCHOBaHUU
noanyHkra 1 mynkra 1 cratem 1536 I'K P®, B yacTHOCTH, yCTaHABIMBAET
(bakThI:

— Hanuuus (OTCYTCTBHS) JAaHHBIX 00 MCUE3HOBEHUH XapaKTEPHbIX IS
KOHKPETHOIO Teorpauueckoro oObeKTa YCIOBUH, O HEOOpaTUMOM XapakTepe
HEraTUBHBIX (AKTOPOB, BJIEKYIIMX HCUE3HOBEHUE TaKUX YCIOBUU U
HEBO3MOXXHOCTb IPOM3BOJCTBA TOBapa, 00JalaolIero OCOObIMU CBOWCTBaMH,
yKa3aHHbIMU B [OCynapcTBEHHOM peecTpe HAMMEHOBAHUM MECT MPOMCXOXKIACHUS
toBapoB Poccuiickoii ®enepauuu (nanee — l[ocymapcTBEHHBIH peecTp
HAaVMEHOBAHUN);

— B3aMMOCBSI3U COOTBETCTBYIOILEIO HETraTUBHOTO (haKTopa ¢ M3MEHEHHUEM
TOTO WJIM MHOTO IOKA3aTelIsd, XapaKTepU3yIOILEro ToBap.

IIpu 3TOM TOT (pakT, 4TO JIULO JIMIIEHO BO3MOXKHOCTH IPOU3BOAUTH TOBAp,
oOnaiarmuii 0coObIMH CBOMCTBAMH, YKa3aHHBIMU B HAa3BaHHOM BBIIIE PEECTPE B
OTHOLIEHMM HAaMMEHOBAaHUs MECTa IPOMCXOXKACHHUS TOBapa, caM IO cede He
CBUJIETENBCTBYET O HEBO3MOXXHOCTH ITPOU3BOJICTBA TAKOTO TOBAPA UHBIMHU JIMIIAMU
U HE HCKJIIOYaeT BO3MOXKHOCTHU TMPENOCTABICHUS HCKIIOUUTEIBHOTO IpaBa Ha
paHee 3aperucTpUpPOBAHHOE HAMMEHOBAaHHME MECTa MPOUCXOXKAEHUS TOBapa
a000My JHIly, KOTOpO€ B TpaHHIaX TOro e reorpaduyeckoro oO0beKTa
POU3BOAUT TOBap, 00JATAIOIINN TEMHU XK€ 0COObIMU cBoMcTBamu (ctaThs 1518,
nyHKT | craten 1522 T'K PO).

Hcxons w3 B3aUMOCBSI3aHHBIX TIOJOKEHUH ab3alleB IMEepBOro U ISITOTO
nyHkTa 5 crarbu 1522, noanynkra 1 mynkra 1 1 ab3ana BToporo nmyHkTa 3 cTarbu
1536 I'K P®, ¢ yuerom mnomoxxenunt nyHkra 1 crarbm 6 I'K P®, a Ttaxxke
NOJIOXKEeHUM TIpeamOyibl, ctareit 4 u 7 3akona Poccuiickoit denepanmu
or 7 deBpans 1992 roma Ne 2300-1 «O 3amure mpaB motrpeduTenei» o mpase
norpebuteneil Ha NpUOOpPETEHHE TOBAPOB HAJJIEKAIIEro KauyecTBa U UX
0€30I1aCHOCTh, 3aKJIIOYEHHsI 00 yTpare BO3MOXKHOCTH IMPOU3BOAMTH B T'PaHUIIAX
OTpeJIeJICHHOTO Teorpaduyeckoro oO0beKTa ToBap, oOJamaromuil 0COOBIMU
CBOMCTBaMM, YKa3aHHbBIMH B [OCymapCTBEHHOM peecTpe HAaHMMEHOBAaHUM U
OTIPENIETSIOUIMMUCS UCKIIIOUYUTENBHO WJIM TJIABHBIM 00pa30oM XapaKTepHBIMH IS
JaHHOTO reorpauyeckoro 00beKTa MPUPOAHBIMUA YCIOBUIMU U (W) JTHOICKUMU
dakTopamMu, BBIAAIOTCS TEMH € YNOJHOMOYeHHBIMH I[IpaBuUTEnbCTBOM
Poccuiickoit ®enepanun penepaibHBIMU OpraHaMH UCIIOJIHUTENBHON BJIACTH, YTO
U 3aKJIFOYEHUS O HAIMYMU YKA3aHHBIX CBOWCTB TOBAPOB.

IIpaBo Ha KOMMepYecKoe 0003HAYEHH e

180. B cuny nynkra 1| crarbm 1538 I'K PO ropuamueckue nuua,
OCYIIECTBISIOMNE TPEINPUHUMATEIIBCKYIO JIEATeIbHOCTh (B TOM YHCIIE
HEKOMMEPUYECKUE OpraHu3alii, KOTOPbIM MPABO HA OCYILECTBICHUE TaKOH
NEATEIbHOCTH NPENOCTABIEHO B COOTBETCTBUM C 3aKOHOM HX
YUpEIUTEIbHBIMU JOKYMEHTAMH), a TakKXe HWHIUBUIAYyaJbHBIC
NpeaANpUHUMATENN MOTYT HCIOJb30BaTh I HHIWBUAYaJIU3ALUU
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MPUHAAIEKANIMX UM TOPrOBBIX, IPOMBIIUIEHHBIX U APYTHX MNPEANPUITHIA

KOMMepuYeckue o0003HadeHUs, He SsBIAOIUecsS (QUPMEHHBIMU

HAaUMEHOBAHUSIMM W HE MojJiexanue o0A3aTeIbHOMY BKIIOYEHUIO B

yupeautenbHble JokyMeHThl 1 ET'PIOJI.

HexomMepueckue opraHuzanud MOTYT ObITh oOOJafareisiMu IpaBa Ha
KOMMepUeckoe 0003HaYeHHEe, €CJIM OHU MOTYT OCYIIECTBISATh MPUHOCALLYIO TOXO
NEeSATENbHOCTh B COOTBETCTBHHM C UX ycTaBaMu (MMyHKT 4 ctatbu 50, myHKT 1
crateu 1538 'K PD).

ITo cmbicay ctatbu 1538 T'K PO B kauecTBe KOMMEpUYECKHX O0O3HAUYECHMIA
MOAJIe)KAaT OXpaHe KaK CIOBECHbIE, TaK WU H300pa3suTEIbHBIE HUIHU
KOMOWHHPOBaHHBIE 0003HAYEHUSI.

HckimounTenbHOE MPaBO HMCMOIb30BAHUS KOMMEPUECKOro 00O03HAYeHUsl Ha
ocHoBaHuM nyHKTa 1 crarten 1539 I'K PO npunamiexuT npaBoodaaaaresnto, eCiu
Takoe 00O03HaYeHHE 00JaJaeT JOCTAaTOYHBIMU Pa3IUUUTEIbHBIMU MPU3HAKAMU U
ero ynorpebiieHue mnpaBooOsagaTeseM [Js HHAUBUAYAIU3ALUU CBOETO
MIPEANPUATHS ABIIAETCS U3BECTHBIM B IPEAEIIax ONPEACICHHON TEPPUTOPHUH.

B cBsi3u ¢ 3TUM npaBo Ha KOMMepuyeckoe 0003HaUEHUE HE BO3HUKAET paHee
MOMEHTa Hayajia (aKTUYECKOTO MCIOJIb30BaHUSI TAKOrO OO0O3HAUYECHUS IS
MHJIUBUyJIA3aLUU OPEINPUATUS (HaIpUMep, MarasuHa, pecrtopata u T.11.).

[IpaBo Ha KOMMepyeckoe OO0O3HaYeHHE OXpaHSAETCs IPHU YCIOBUHU, 4TO
ynotpebiaeHrne 0003HaYeHUs MpaBooOiaareseM Jjis UHAUBUIyaIU3alMi CBOETO
MPEANPUATHS SBISETCS U3BECTHBIM B IIPEEIax ONPEAEICHHOW TEPPUTOPUH MOCTIE
31 nmexabpst 2007 roga (He3aBUCUMO OT TOTO, KOTJa ymoTpebiieHne 0003HaueHHUs
HAYaJIoCh).

181. Ilo cmbicny myHkTa 2 crarbu 1540 I'K P® nckimrountensHOE paBo Ha

KOMMepueckoe 0003HauyeHHE IMpeKpalaeTcs aBTOMATHUYECKH, €CIIH

paBoo0IIalaTeNib HE UCIOIB3YET 3TO 0003HAYEHUE HEMPEPHIBHO B TEUCHHE

roja.

bpemsi noka3bpiBaHMS MCIIOJIB30BaHUS KOMMEPUECKOTO OOO3HAUEHUS JIEKUT
Ha IpaBooOIaIaTeNe.

3aka0uuTe/IbHbIE MOJI0KEeHUs

182. B cBiA3M C NPUHATHEM HACTOAILIETO IOCTAHOBIEHHs IPU3HATH HE

NOJJIeKAIMMH IPUMEHEHUIO Ha Tepputropun Poccuiickon Penepanuu:

nocranosienue [Inenyma BepxoBaoro Cyga CCCP ot 15 Hosi6ps 1984 rona
Ne 22 «O mpuMeHeHHH CynaMM 3aKOHOJATENbCTBA, PETYIMPYIOIIEr0 OTHOLIEHUS,
BO3HUKAIOLUE B CBA3U C OTKPBITHSIMH, U300pPETEHUSMHU, PallMOHAIN3ATOPCKUMHU
PEJIOKEHUSIMU U TPOMBIIIJIEHHBIMU 00pa3liaMm»;

nocraHoBienue [Inenyma BepxosHoro Cyna CCCP ot 18 anpens 1986 rona
Ne 8 «O mpumeHeHuM cynaMu 3aKOHOAATEIBCTBA IIPU PACCMOTPEHHH CIIOPOB,
BO3HUKAIOIINX U3 ABTOPCKUX MTPABOOTHOLICHUIN).

183. B cBf3W C NOPUHATHEM HACTOSUIETO IIOCTAHOBIIEHUS TPU3HATH

yTpaTuBIIMM cuity nocraHoBieHue [lnenyma BepxoBaoro Cyna Pocculickoit

®eneparuu ot 19 nronsa 2006 rona Ne 15 «O Bomnpocax, BO3HUKIINX Y CyI0B
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P PACCMOTPEHUU TPAXKIAHCKUX J€JI, CBSA3AHHBIX C MPUMEHEHUEM
3aKOHOJIATEIHCTBA 00 aBTOPCKOM IMPABE U CMEXKHBIX MTPaBax».

184. B cBsA3u C NpUHATHEM HACTOAILIETO MOCTAHOBJIEHHUS IPU3HATH HE

MO/IJICKAIUMH IPUMEHEHUIO:

nocranosiienne Ilnenyma BepxoBHoro Cyma Poccuiickoit ®epepanuu u
[Inenyma Bricuiero Apoutpaxnoro Cyna Poccuiickoit ®@enepauuu ot 26 mapra
2009 ronma Ne 5/29 «O HekoTOpPBHIX BOMPOCAX, BOZHUKILIUX B CBS3U C BBEIICHUEM B
JIEVCTBUE YaCTU YeTBEepTOM I paxmanckoro koaekca Poccuiickon denepaumnmy;

nyHKTHI 1, 2, 3, 4, a063a11bl NEPBBIM U BTOPOI MyHKTa 7, MyHKTHI 8, 9, 91 1 92
nocraHoBiaenua Ilnenyma Bricmero ApOutpaxnoro Cyna Poccuiickoi
Oeneparuu ot 8 okTs10ps 2012 roma Ne 60 «O HEKOTOPBIX BOIIPOCaX, BOSHUKIINX B
CBSI3M C CO3/IaHHEM B cUcCTeMe apOuTpaxHbiX cyaoB Cyna Mo MHTEUIEKTyalbHbIM
MpaBam;

noctanoBienue Ilnenyma Bricmero ApOutpaxknoro Cyma Poccuiickoi
Oenepaunu ot 18 uronst 2014 roma Ne 51 «O HEKOTOPBIX BOIIPOCAaX, BOSHUKAIOIINX
IIpU PACCMOTPEHUU CIHOPOB C YYaCTUEM OPraHU3alMi, OCYIIECTBISIOIINX
KOJUJIEKTUBHOE yIIPAaBIE€HUE aBTOPCKUMH U CMEXKHBIMU MTPABAMMY).

185. B cBsI3M ¢ TPUHATUEM HACTOSIIEr0 MOCTAHOBJICHUS BHECTH

cienyrone u3MeHeHuss B mnocraHoieHue Ilnenyma BepxoBnoro Cyna

Poccuiickoit @enepanun ot 29 mast 2012 roga Ne 9 «O cyneOGHOI npakTuke

IO JIeJIaM O HACJIEIOBAHUI:

1) B myHkre 84:

a) JOTIOJHUTH a03a1leM BTOPHIM CIIETYIONIETO COACPKAHNUS:

«K HacnenHuKam aBTOPOB MY3BIKaJIbHOTO MPOU3BEAEHUS (C TEKCTOM MU 0€3
TEKCTa), UCIIOJIb30BAHHOTO B ayJIMOBU3YyaJIbHOM MPOU3BENCHUH, IEPEXOIUT IPABO
Ha BO3HArpa)KJI€HUE 3a HCIIOIb30BAHUE HMX MY3BIKAIBHOTO IPOU3BEACHUS IPU
nyOJIUYHOM MCIIOJIHEHUU JTUOO0 COOOIIEHUU B 3pUp WIM N0 Kabento, B TOM YHUCTe
MyTEM PETPAHCISALNY, AyTUOBU3YaJIbHOTO MPOU3BEeACHUS (ITyHKT 3
cratbu 1263 'K PD).»;

0) a03a1; BTOpoi cuuTaTh ad3areM TPEThUM;

2) B myHKTeE 85:

a) a03aI1l mepBbId JOMOIHUTH CIIOBAMHU:

«(3a HUCKJIIYEHHEM ciydas, €CJIM B TEUYeHHEe OBTOro CpoKa OH
3apEeTUCTPUPYETCS B KauyeCTBE HWHAMBUAYAJIbHOrO MpeAnpuHumarens). Jo
UCTEUEHHUS 3TOTO CpPOKa MpaBoOBas OXpaHa TOBAPHOTO 3HAKA, 3HAKa OOCTY>KWBAHUS
10 OCHOBAHHUIO, TPEAYCMOTPEHHOMY MOANMYHKTOM 4 myHkTa |1 ctaten 1514 I'K PO,
HE MOXET OBITh IPEKpaICHa;

0) B a03a1ie BTOPOM UCKIIFOYUTH CJIOBA:

«Ha HAMMEHOBAHKE MeCTa MPOUCXOKIeHHs Toapa (MyHKT 1 crarbu 1519 [K PD),y»;

3) nyHKT 87 U3NI0XKUTH B CIACAYIONIEH PENAKIIUN:

«87. HcknrouuTesbHOE MNpaBO Ha pE3yJbTaT HHTEJJIEKTyaJlbHOU
JEeSATENbHOCTH WM Ha CPEJCTBO MHAMBUAYAJIU3ALNU, TIEpElIeIIee K HECKOIbKUM
HaclleJHUKaM, MPUHAJUIC)KUT UM COBMECTHO U OCYIIECTBISETCS MMM COIJIACHO
nyHKTy 3 crarbu 1229 I'K PO.y;

4) myHKT 89 U3JI0XKUTH B CIEAYIONEH peaaKIInu:
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«89. llpu mepexone B MOPSAIKE HACIEAOBAHHS HMCKIIOUUTEIBHBIX MPAB HA
IIPOU3BE/ICHUS HAYKH, JIUTEPATYPbl U MUCKYCCTBA JOIYCKAETCA UX HCIIOJIb30BAHUE
A00BIM M3 yKazaHHbIX B moamyHkrax l—-11 mynkra 2 crareu 1270 'K PO
Croco00B (HE3aBUCHMO OT TOTO, COBEPIIAIOTCS JIU COOTBETCTBYIOIINE JICHCTBUS B
eJISAX U3BJICUCHHS MTPUOBUTH MIIM O€3 TaKoM 11e1u) O3 coriacks HacleHUKa B TeX
clydasiX, KOTJa 3aKOHOM IMpPeayCcMOTpPE€Ha BO3MOXKHOCTb HCIIOJIb30BaHUS
Mpou3Be/IeHUsT 0e3 MONyueHHUsl COINIacusi aBTopa WJIM HMHOTO IpaBooOnagarens,
HaIpUMep B ciiydae CBOOOTHOTO BOCTIPOM3BEICHHUS MPON3BEICHUS B JIMUHBIX HIEJIX
(ctatbst 1273 T'K P®), cBOOOAHOTO HCHOJNb30BAHUSA NPOU3BEICHUS B
MH(OPMAIIMOHHBIX, HAyYHBIX, y4eOHBIX WM KYJIBTYpPHBIX LEEIX (cTarbst 1274 'K PD).»;

5) B myHkTe 91:

a) MOJITYHKT «0» U3JIOKUTh B CICAYIOIICH peIaKIIUn:

«0) mpaBO Ha MOJIyYEHHE IATE€HTa, IPaBO HAa BOCCTAHOBJIEHUE ACHCTBUS
naTeHTa Ha W300peTeHHe, TMOJIE3HYI0 MOJENb WU MPOMBIIUICHHBI 00paser
(myHkT 2 crarbu 1357 u nyskrt 1 crarbu 1400 'K P®) u npaBo Ha nonydeHue
MaTeHTa Ha CeNeKIUOHHOE naocTuxkenue (myHKT 2 cratbu 1420 'K PO)
HACJIETyIOTCSA Ha OOIIMX OCHOBAHMSIX;);

0) MOAMYHKT «B» U3JI0XKUTh B CIEAYIOLIEH pelaKINu:

«B) TpaBa pabOTHHKA — aBTOpa CIYKEOHOTO MPOU3BEACHUS 1O JOTOBODY,
3aKJIIOYEHHOMY UM ¢ paboTojaTesieM, U He TOJyYeHHbBIE aBTOPOM JIOXOJIbI, a TAKKe
npaBO Ha BO3HarpaxJeHWe, BbIIJIAYMBAEMOE€ aBTOPY Kak oO0JagaTento
HCKIIFOUUTENBHOTO IpaBa Ha CIYXEOHOE MPOU3BEACHHUE 3a HCIOIb30BAHUE 3TOTIO
npou3BeAeHUsT paboTojaTeIeM Ha YCIOBHUSX MPOCTOM (HEHUCKIIOYUTEIbHOM
JUIEH3UN), TEePeXO/AT K HacleAHUKaM aBTOpa Ha OOIIMX OCHOBaHHUAX (a03allbl
TPETUI U YETBEPTHIA MyHKTA 2 U MyHKT 3 cTaTb 1295 'K PO);»;

B) JIOTIOJIHUTD MOAITYHKTAMH «T» U «J» CIEAYIONIEro COAEPKAHMUS:

«T) mpaBO Ha BO3HArpaxJaeHUE 3a CIHYXKeOHbIe pPe3yJabTaThl
MHTEJUJIEKTYyaJbHON JEeSATEIbHOCTH, NpUUYHTAIONIeecs pPaOOTHUKY — aBTOPY
CIIy’)KEOHOTO HM300pETEeHHs, CIY>KEOHOM TOJIE3HON MOACIU WIH CIY>KeOHOTO
IPOMBIIIIJIEHHOTO 00pasia, CIy>KeOHOTO CEJIEKIIMOHHOTO AOCTHXEeHUs (NMyHKT 4
cratbu 1370 u nysnkt 5 crateu 1430 'K P®), nepexoauT Kk ero HacjaeAHUKaM Ha
OCTAaBLIMKCS CPOK JIEUCTBUS UCKIIFOUNUTEIILHOTO 1PaBa;

1) TIpaBO Ha BO3HArpa)KJIEHUE 3a CIY>KeOHYI0 TOMOJOruio (ad3al BTOpOH
nyHkTa 4 crarbu 1461 T'K P®) nepexoauT k HacieIHUKAM aBTOpa Ha OCTaBLIMIICS
CpPOK JIE€MCTBUS HCKIIOYHUTEIbHOr0 mpaBa. [I[paBo Ha BO3HaArpaxJicHue,
BBITUTAYMBAEMOE aBTOPY Kak 001aaTeN0 UCKIIOUYUTEIBHOTO MpaBa Ha CIIYKEOHYIO
TOIMOJIOTHIO 32 HCIIOJIb30BAHME TAKOW TOMOJOTMHM pabdOTOmaTeleM Ha YCIIOBUAX
POCTON (HEHCKIIIOUMTENbHOM) NnlieH3uu (a03ar Tpetuid myHkTa 4 crarbu 1461
'K P®), nepexonuT kK HacaeAHUKaM aBTOpa Ha OOLIUX OCHOBAHUSAX.»;

6) yHKT 93 U3N0XKUTH B CIACAYIONIEH PEIAKIIUN:

«93. HacinegHuk BHOpaBe OCYIIECTBIATH 3alIUTy HaApyLMIEHHOTO
UCKJTFOYMTENIBHOTO MpaBa Ha MPOU3BEACHHE JIFOOBIM U3 CIIOCOOOB, MEPEUNCICHHBIX
B cTtarbe 12 u mynkre 1 crateu 1252 I'K PO.

[Ipu »TOM cleayeT Y4YWUTBIBaTh, YTO HAJIMYHME JIOTOBOpAa O Mepenaye
NOJTHOMOYMH 1O YIPaBJIEHUIO YHACJIEAOBAHHOTO MCKIIOYMTEIBHOIO IIpaBa
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OpraHU3alliy MO yIPaBICHUIO MpaBaMU Ha KOJUIEKTUBHOW OCHOBE, B TOM YHUCJE
3aKJIFOYEHHOIO HAacJIeoJaTeIeM, HE JIMIIAET HacjeAHUKa MpaBa CaMOCTOSTEIbHO
oOpalaTbCs B Cy/1 3a 3allUTON CBOUX HAPYIICHHBIX WU OCIIAPHUBAEMBIX MPaB.»;

7) TyHKT 94 U3N0XKUTH B CIAEAYIOIIEH pelaKIuu:

«94. Tlpu OTCYTCTBUHM JIOTOBOpa O NEpejadye MOJTHOMOYMI MO YIPaBICHUIO
npaBaMH C aKKpEIWTOBAHHOW OpraHu3aluel, OCYIIECTBIISIONICH YyMpaBiIeHUE
MpaBaMu U COOP BO3HATPAKEHHUS B COOTBETCTBUU C ITYHKTOM 3
cratbu 1244 TK P®, nHacienHuk BmOpaBe B OO0 MOMEHT TOJHOCTHIO WU
YaCTUYHO TIHCHhbMEHHO OTKa3aThbCsl OT YMpPaBJICHUS OSTOM OpraHu3aiuend ero
MpaBaMH, Jaxe €CJIM Haclieo/laTellb OT TaKOTO YIIPABICHUSI €ro IpaBaMH HeE
OTKAa3bIBAJICS. ).

IIpencenarens BepxoBuoro Cyna
Poccuiickoit denepanun B.M. JIebenen

Cexkperaps [Liienyma,
cynbst Bepxosuoro Cyna
Poccutickont denepannn B.B. MomoToB



